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1. INTRODUCTION & ETYMOLOGY

International law serves as the bedrock of order in our globalized society. It provides a
normative framework that regulates the actions of global entities, ensuring predictable,
peaceful interactions.

o Etymology: The term "International Law" was first used by the eminent English
philosopher Jeremy Bentham in 1789 in his work An Introduction to the Principles of
Morals and Legislation.

e Prior Nomenclature: Before Bentham, the system was universally referred to as the Jus
Gentium (Law of Nations).

e Primary Objective: To substitute physical conflict with legal reasoning, maintain global
peace, and facilitate cross-border cooperation.

2. COMPREHENSIVE DEFINITIONS OF INTERNATIONAL LAW




To secure a comprehensive understanding, the definition must be split into two contrasting
historical schools of thought:

A. Traditional School (State-Centric View)
This classical view considers sovereign states as the sole subjects of international law.

e Prof. L. Oppenheim: "Law of Nations or International Law is the name for the body of
customary and conventional rules which are considered legally binding by civilized
states in their intercourse with each other."

o Critique: This definition is outdated. It fails to account for international organizations,
ignores individuals, and uses the obsolete, subjective phrase "civilized states."

o J.L. Brierly: Brierly defined it as "the body of rules and principles of action which are
binding upon civilized states in their relations with one another."

B. Modern School (Inclusive View)

Modern jurists recognize that the international arena now includes non-state actors,
international bodies, and individuals.

e Philip C. Jessup: Coined the term "Transnational Law" to include all law that regulates
actions or events that transcend national frontiers, encompassing both public and
private actors.

o Starke’s Definition: “International law may be defined as that body of law which is
composed for its greater part of the principles and rules of conduct which states feel
themselves bound to observe... and which also includes: (a) the rules of law relating to
the functioning of international institutions and (b) rules of law relating to individuals
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and non-state entities.’
3. NATURE AND CHARACTER OF INTERNATIONAL LAW
A classic academic debate centers on whether international law is "true law."

e The Austinian View (Vanishing Point of Jurisprudence): John Austin argued that
international law is not true law but merely "positive international morality." He
claimed it lacks a sovereign legislative authority, an effective executive enforcement
mechanism, and a centralized judiciary.

e The Modern Juridical View: Jurists like Sir Frederick Pollock and Louis Henkin counter
this by stating that states consider themselves bound by these rules. Violations are
treated as breaches of legal obligations, not just moral missteps. Louis Henkin famously
noted: "Almost all nations observe almost all principles of international law and almost
all of their obligations almost all of the time."

4. HISTORICAL EVOLUTION OF INTERNATIONAL LAW

[Antiquity] ---> [Roman/Middle Ages] ---> [Westphalia (1648)] ---> [19th C. Positivism] --->
[Modern UN Era]




Phase I: Antiquity and Ancient Civilizations (Pre-Christian Era)

The historical roots of international law are found in early treaties and diplomatic codes.

Treaty of Lagash and Umma (c. 2100 BCE): Signed between two Mesopotamian city-
states, this is recognized as the world's oldest recorded boundary treaty, inscribed on a
stone block to settle a border dispute.

The Egyptian-Hittite Peace Treaty (c. 1258 BCE): Signed between Pharaoh Ramses II
and King Hattusilis III. It established an alliance, promised mutual defense against
enemies, and included explicit clauses on the extradition of political refugees.

Ancient India: Texts like the Manusmriti and Arthashastra detailed strict rules
governing diplomacy, the immunity of envoys, and the distinction between combatants
and non-combatants during war.

Phase II: The Roman Empire and Middle Ages

This era introduced foundational jurisprudence that bridged national and international spaces.

Jus Gentium: The Romans maintained Jus Civile for their citizens, but created Jus
Gentium (law of nations) to govern legal relationships between Romans and non-
Romans. It was based on universal equity and universal reason.

The Influence of Natural Law: Medieval Christian scholars, including St. Thomas
Aquinas, merged Roman legal concepts with theology. They argued that a universal,
immutable law of nature governed all rulers.

Lex Mercatoria (Law Merchant): The expansion of maritime trade led to independent
merchant codes, such as the Rolls of Oléron, which laid early foundations for modern
international trade and maritime law.

Phase III: Renaissance and the Birth of Modern State Sovereignty (16th—17th Century)

The collapse of the Holy Roman Empire paved the way for independent nations.

Hugo Grotius (1583—-1645): Known as the "Father of International Law." In his seminal
1625 work, De Jure Belli ac Pacis (On the Law of War and Peace), Grotius stripped
international law of its purely religious undertones. He argued that the law of nations is
secular, rational, and built on the collective consent of states.

The Peace of Westphalia (1648): This historic peace settlement ended the Thirty Years'
War in Europe. It established the modern nation-state system, introducing the twin
principles of territorial integrity and state sovereignty. It declared all sovereign states
legally equal, regardless of size or power.

Phase IV: The 19th Century and the Rise of Positivism

This era marked a major philosophical shift from Natural Law (divine/rational rules) to Legal
Positivism (written laws based on explicit state consent).




e The Congress of Vienna (1815): The first major diplomatic conference aimed at
establishing a European balance of power. It standardized diplomatic ranks and rules of
protocol.

o Early Codification Movements: States began formally codifying international rules
through multilateral treaties:

1. Geneva Convention (1864): Initiated by Henri Dunant, it established rules
protecting wounded soldiers on the battlefield, forming the basis of
International Humanitarian Law.

2. Hague Conferences (1899 and 1907): These landmark conventions established
codified rules governing land warfare, prohibited specific weapons, and created
the Permanent Court of Arbitration (PCA).

Phase V: The Modern Era and Institutionalization (20th Century to Present)
The global devastation of two World Wars forced states to build institutional legal systems.

e The League of Nations (1919): Established via the Treaty of Versailles after World War
I, it was the first political international organization tasked with maintaining global
collective security. Its structural flaws led to its collapse ahead of World War II.

e The United Nations Charter (1945): The creation of the UN radically altered
international law. Article 2(4) of the UN Charter strictly prohibited the threat or use of
force against the territorial integrity of any state.

e Expansion of Scope: Post-1945, the discipline expanded into specialized fields via
major global treaties:

o Human Rights: The Universal Declaration of Human Rights (UDHR, 1948).

o Law of the Sea: The United Nations Convention on the Law of the Sea
(UNCLOS, 1982).

o International Criminal Justice: The creation of the International Court of Justice
(ICJ) and the Nuremberg Trials, which culminated in the 1998 Rome Statute
and the creation of the International Criminal Court (ICC) to hold individuals
accountable for war crimes.

5. KEY FACTORS ACCELERATING MODERN GROWTH
The rapid growth of modern international law is driven by four key factors:

1. The Decolonization Movement: The post-WWII emergence of independent nations in
Asia and Africa changed international law from a Eurocentric club into a democratic
global system.

2. Technological Expansion: The rise of aviation, satellite telecommunications, and
cyberspace required new, specialized legal frameworks.




3. Global Economic Interdependence: The creation of the World Trade Organization
(WTO) and the International Monetary Fund (IMF) integrated national economies
under global rules.

4. Transnational Challenges: Cross-border crises like climate change, global terrorism,
and pandemics require international treaty-based frameworks, as no single state can
resolve them alone.

6. CONCLUSION & CRITICAL APPRAISAL

International law has transformed from a primitive system of bilateral peace pacts into a
sophisticated, multi-layered legal order. While it faces ongoing challenges regarding
enforcement—particularly when powerful nations bypass multilateral consensus—it remains a
vital mechanism for global stability. It has successfully moved away from its narrow, state-
centric past to protect human rights, regulate global commerce, and preserve our shared global
environment.

2. DISCUSS THE VARIOUS SOURCES OF INTERNATIONAL LAW WITH SPECIAL
REFERENCE TO CUSTOM AS A SOURCE.

INDEX / SYNOPSIS
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1. INTRODUCTION TO SOURCES OF INTERNATIONAL LAW




In municipal law, identifying the sources of law is straightforward due to the presence of a
central legislature, such as a parliament. In international law, however, there is no global
sovereign or world parliament to enact legislation. Consequently, determining what constitutes
a legally binding rule requires examining the recognized ways in which international
obligations are created.

The term "sources" does not refer to the historical origin of a rule, but rather to the legal
methods and processes through which international law is formulated, verified, and validated.
Understanding these sources is essential for international courts, sovereign states, and legal
scholars to determine whether a specific state action is legally permitted or prohibited under
global law.

2. STATUTORY FRAMEWORK: ARTICLE 38 OF THE ICJ STATUTE

The most authoritative and universally accepted statement on the sources of international law
is found in Article 38(1) of the Statute of the International Court of Justice (ICJ). This provision
directs the ICJ, whose primary function is to decide disputes submitted to it in accordance with
international law, on what legal rules it must apply.

Article 38(1) categorizes the sources into four distinct categories:

e (a) International conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

e (b) International custom, as evidence of a general practice accepted as law;
e (c) The general principles of law recognized by civilized nations;

e (d) Subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.

3. PRIMARY AND SECONDARY SOURCES: AN OVERVIEW

Legal scholars generally divide the sources listed in Article 38 into primary (formal) sources
and secondary (subsidiary) sources. While there is no explicit hierarchy written into the text,
international courts treat treaties, custom, and general principles as the core pillars of
international obligations, while court decisions and expert academic texts serve as supportive
tools.

International Conventions / Treaties

Treaties are written, formal agreements explicitly entered into by sovereign states. They can be
bilateral (between two states) or multilateral (involving many states). Multilateral treaties, such
as the Vienna Convention on the Law of Treaties (VCLT) or the United Nations Charter,
function similarly to global legislation. Treaties are built on the fundamental principle of pacta
sunt servanda, meaning agreements must be kept in good faith. They only bind the states that
choose to sign and ratify them.

General Principles of Law Recognized by Civilized Nations




This source serves as a vital gap-filler when no specific treaty rule or customary law exists to
resolve a dispute. General principles are fundamental legal concepts rooted in the domestic
legal systems of most nations worldwide. Examples include the principle of good faith, the rule
of res judicata (that a final judgment is conclusive), the prohibition of unjust enrichment, and
the right to a fair hearing (audi alteram partem). By applying these principles, international
courts prevent a situation of non-liquet, where a judge cannot decide a case due to a total lack
of clear law.

Subsidiary Means (Judicial Decisions and Juristic Teachings)

Judicial decisions and academic writings are not direct sources of law, but are secondary tools
used to clarify, interpret, and identify existing rules. Under Article 59 of the ICJ Statute, the
doctrine of stare decisis (binding precedent) does not apply to the ICJ; its decisions only bind
the specific parties involved in that particular case. However, previous rulings carry immense
weight and are routinely cited to maintain legal consistency. Similarly, the writings of highly
qualified legal scholars help clarify vague customary rules and shape the academic evolution
of international law.

4. IN-DEPTH ANALYSIS OF CUSTOM AS A PRIMARY SOURCE

Historically, international custom was the dominant source of the law of nations, regulating
diplomacy, maritime trade, and warfare long before the rise of massive multilateral treaties.
Even in today's highly codified international system, custom remains vital because it fills gaps
where treaties are silent and binds states that have chosen not to sign specific conventions.

Definition and Nature of Customary International Law (CIL)

As defined in Article 38(1)(b), international custom requires "evidence of a general practice
accepted as law." A custom is not a sudden decree; it is a rule of conduct that evolves through
long-standing usage. For a widespread state practice to cross the line and become a binding
rule of Customary International Law (CIL), it must meet a two-pronged test. It must possess
both a material element (what states actually do) and a psychological element (why states do
it).

Element 1: State Practice (Objective/Material Element)

State practice refers to the actual, visible conduct of sovereign states across the international
arena. This practice can take many forms, including physical acts on the ground, official
diplomatic correspondence, national legislation, executive statements, military manuals, and
votes cast on resolutions within international organizations like the United Nations. To generate
a rule of custom, this practice must satisfy three core criteria:

1. Consistency and Uniformity: The practice does not need to be completely universal,
but it must be substantially uniform. Minor contradictions or occasional deviations by
states will not prevent a custom from forming, provided their general behavior aligns
with the rule.




2. Generality: The practice must be followed by a broad and representative cross-section
of states. Crucially, this must include "specially affected states"—those nations whose
specific geographic or political interests are directly involved in the issue (e.g., major
maritime nations must participate to establish a custom regarding the law of the sea).

3. Duration: While custom traditionally required a long passage of time, modern
international law recognizes that a rule can emerge quickly. If state practice is
widespread and highly uniform, a lengthy duration is not strictly necessary.

Element 2: Opinio Juris sive Necessitatis (Subjective/Psychological Element)

State practice alone is not enough to create binding international law. States perform many
routine acts out of habit, tradition, international courtesy, or political convenience—such as
rolling out a red carpet for a visiting head of state or providing foreign aid during a crisis. These
actions do not create legal obligations.

To transform a regular practice into a rule of customary international law, states must act with
opinio juris. This means a state must follow the practice out of a firm conviction that it is legally
required to do so by international law. It must believe that if it deviates from the practice, it
will commit a legal wrong and face international responsibility.

5. KEY JUDICIAL MILESTONES ON CUSTOMARY INTERNATIONAL LAW

The two-element test for custom has been shaped and refined by several landmark rulings from
the Permanent Court of International Justice (PCIJ) and the International Court of Justice (ICJ):

e The Lotus Case (PCI1J, 1927): This early case emphasized the strict requirement for
opinio juris. France argued that a custom existed preventing states from prosecuting
foreign captains for collisions on the high seas, pointing out that states rarely initiated
such prosecutions. The court rejected France's argument, ruling that a mere failure to
prosecute (abstention) does not prove custom unless states consciously abstained
because they believed they were legally forbidden from acting.

e North Sea Continental Shelf Cases (ICJ, 1969): This is the most famous judgment on
the formation of custom. The ICJ explicitly confirmed that both widespread state
practice and opinio juris must exist together to form customary international law. The
court stated that the acts must "amount to a settled practice" and be carried out in such
a way as to demonstrate a belief that the practice is rendered obligatory by the existence
of a rule of law requiring it.

e Nicaragua v. United States (ICJ, 1986): In this historic case concerning military
interventions, the ICJ clarified that state practice does not need to be in absolute,
flawless conformity with a rule to establish custom. If a state acts in a way that violates
a customary rule (such as using force against another nation) but tries to justify its
behavior by appealing to recognized legal exceptions (like self-defense), its argument
actually reinforces and confirms the existence of the customary rule rather than
destroying it.




6. THE PERSISTENT OBJECTOR RULE

Because customary international law generally binds all nations automatically once it is
established, the international legal system includes a protective mechanism known as the
Persistent Objector Rule.

If a sovereign state clearly, openly, and consistently objects to an emerging rule of customary
international law from the very beginning of its formation, that state is not bound by the rule
once it matures into law. This rule protects state sovereignty by ensuring that a nation cannot
be forced to follow a new customary obligation against its clear, documented will. However,
this exception is strictly limited; a state cannot become a persistent objector to rules that have
achieved the status of jus cogens—the highest tier of peremptory international norms from
which no derogation is ever permitted, such as the absolute prohibitions against genocide,
piracy, slavery, and torture.

7. CONCLUSION & CRITICAL APPRAISAL

In conclusion, Article 38 of the ICJ Statute provides a well-rounded blueprint of the sources of
international law, balancing written treaties with unwritten custom and foundational general
principles. Among these sources, international custom stands out as a unique and dynamic
force.

While critics often argue that custom is inherently vague, difficult to prove, and slower to
identify than a clearly written treaty, it remains indispensable to global order. Customary
international law serves as a universal legal floor, binding the global community together under
shared rules of behavior, even when political gridlock prevents the signing of formal treaties.

3. EXPLAIN THE BRITISH PRACTICE REGARDING THE APPLICATION OF
INTERNATIONAL LAW WITHIN THE MUNICIPAL SPHERE.
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1. Introduction

The relationship between International Law and Municipal Law has been a subject of
considerable legal debate. Every state must determine the manner in which international
obligations are applied within its domestic legal system. The United Kingdom has developed
a distinctive approach that reflects its constitutional traditions, particularly the principles of
Parliamentary Sovereignty and the Rule of Law. British practice draws a clear distinction
between Customary International Law and Treaty Law, adopting different methods for their
incorporation into domestic law. This approach seeks to maintain a balance between the United
Kingdom's international obligations and the supremacy of its domestic constitutional
framework.

2. Theoretical Basis: Monism and Dualism

The relationship between international and municipal law is generally explained through the
theories of Monism and Dualism.

According to the Monist Theory, international law and domestic law form part of a single legal
system. International law automatically becomes part of municipal law and may even prevail
over conflicting domestic legislation. Countries such as the Netherlands largely follow this
approach.

The Dualist Theory, on the other hand, treats international law and municipal law as two
separate and independent legal systems. International law governs relations between states,
whereas municipal law governs relations within a state. Consequently, international law cannot
operate domestically unless it is specifically incorporated into municipal law through
legislation.

The United Kingdom traditionally follows the Dualist Theory, particularly in relation to
treaties. However, with respect to customary international law, British practice demonstrates
elements of incorporation resembling a monist approach.

3. Constitutional Principles Governing British Practice
British practice is shaped by two fundamental constitutional principles:
(a) Parliamentary Sovereignty

Parliament is the supreme legislative authority in the United Kingdom. No law can override an
Act of Parliament, and courts cannot invalidate parliamentary legislation. Consequently,




international law cannot automatically alter domestic law if it conflicts with parliamentary
enactments.

(b) Royal Prerogative

The executive government, acting through the Crown, possesses the power to negotiate, sign,
and ratify international treaties under the Royal Prerogative. However, the executive cannot,
through treaty-making alone, create rights or obligations enforceable within domestic law. Such
changes require parliamentary approval through legislation.

These principles explain why treaties generally require legislative incorporation before they
can have domestic effect.

4. Application of Customary International Law in the United Kingdom
Doctrine of Incorporation

Customary International Law consists of rules derived from consistent state practice
accompanied by a belief that such practice is legally obligatory (opinio juris). British courts
have traditionally accepted that customary international law forms part of the common law.

This principle is known as the Doctrine of Incorporation, under which rules of customary
international law are automatically incorporated into English law without the need for
legislation.

The doctrine was strongly supported by Sir William Blackstone, who stated that the law of
nations forms part of the law of England.

Judicial Recognition of Customary International Law

The incorporation doctrine received judicial support in Triquet v. Bath (1764), where the court
recognized diplomatic immunity as part of English law through customary international law.

A significant modern authority is Chung Chi Cheung v. The King (1939). Lord Atkin observed
that international law is incorporated into English law so far as it is not inconsistent with
statutes or judicial decisions.

Another important case is Trendtex Trading Corporation v. Central Bank of Nigeria (1977).
The Court of Appeal recognized evolving rules of customary international law regarding
sovereign immunity and accepted that common law should develop in accordance with
contemporary international norms.

Limitations on Incorporation
Despite incorporation, customary international law is subject to important limitations:

1. Conflict with Statutes — If a rule of customary international law conflicts with an Act
of Parliament, the statute prevails.

2. Conflict with Judicial Precedent — Courts may be bound by existing precedents even
when international custom has evolved.




3. Acts of State Doctrine — Courts often refrain from reviewing certain governmental
actions concerning foreign affairs and international relations.

Thus, customary international law is incorporated only to the extent that it remains compatible
with domestic constitutional principles.

5. Application of International Treaties in the United Kingdom
Doctrine of Transformation

Unlike customary international law, treaties are not automatically incorporated into domestic
law. The United Kingdom follows the Doctrine of Transformation, according to which treaty
provisions become enforceable domestically only after Parliament enacts legislation
incorporating them.

A treaty may create international obligations for the United Kingdom, but it does not create
rights or duties for individuals within the country unless transformed into domestic law.

Importance of Parliamentary Sovereignty

The requirement of transformation protects parliamentary sovereignty. Since treaties are
negotiated and ratified by the executive branch, automatic incorporation would allow the
executive to alter domestic law without parliamentary approval. The doctrine therefore ensures
democratic accountability and legislative control.

Judicial Decisions on Treaty Application

In The Parlement Belge (1879), the court held that treaty obligations could not alter domestic
legal rights without legislative authority.

In Maclaine Watson & Co. Ltd. v. Department of Trade and Industry (1989), the House of Lords
reaffirmed that unincorporated treaties are not part of English law and cannot be enforced by
domestic courts.

The principle was further emphasized in R (Miller) v. Secretary of State for Exiting the
European Union (2017). The UK Supreme Court held that the government could not use
prerogative powers relating to treaties to alter domestic legal rights without parliamentary
authorization.

These decisions firmly establish the dualist approach of the United Kingdom toward treaties.
6. Impact of the Human Rights Act, 1998 and European Union Law

The traditional British approach has been modified in practice through specific legislative
measures.

The Human Rights Act, 1998 incorporated the provisions of the European Convention on
Human Rights into domestic law. Before the Act, individuals seeking to enforce Convention
rights had to approach the European Court of Human Rights. The Act transformed Convention
rights into enforceable domestic rights and required courts to interpret legislation consistently
with those rights wherever possible.




Similarly, the European Communities Act, 1972 incorporated European Union law into the
domestic legal system and granted it supremacy over conflicting national laws in certain areas.
The decision in Factortame demonstrated the effectiveness of this incorporation.

However, following Brexit and the enactment of the European Union (Withdrawal) Act, 2018,
Parliament reasserted domestic legislative control, illustrating once again the central
importance of parliamentary sovereignty in British constitutional law.

7. Critical Evaluation of British Practice

The British approach offers several advantages. It preserves democratic accountability by
ensuring that Parliament retains ultimate authority over domestic law. It also prevents the
executive from changing domestic legal rights merely through treaty-making.

However, critics argue that the dualist system can delay the implementation of international
obligations and occasionally place the United Kingdom in breach of its international
commitments. Furthermore, the distinction between customary international law and treaty law
can sometimes create uncertainty regarding the status of international norms within domestic
courts.

Nevertheless, the British model is often praised for balancing respect for international law with
constitutional safeguards protecting democratic governance.

&. Conclusion

In conclusion, British practice regarding the application of international law reflects the
constitutional principles of Parliamentary Sovereignty and the Rule of Law. The United
Kingdom adopts the Doctrine of Incorporation for customary international law, allowing such
rules to become part of common law unless they conflict with statutes or binding precedents.
In contrast, it follows the Doctrine of Transformation for treaties, requiring parliamentary
legislation before treaty provisions can have domestic effect. Through this balanced approach,
the United Kingdom remains committed to international law while preserving the supremacy
of its domestic constitutional framework. This distinctive practice continues to serve as a
leading example of the interaction between international law and municipal law in a democratic
state.

4. DISCUSS THE THEORIES REGARDING THE RELATIONSHIP BETWEEN
INTERNATIONAL LAW AND MUNICIPAL LAW.
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1. Introduction

The relationship between International Law and Municipal (Domestic) Law is one of the most
important subjects in Public International Law. With the growth of international organizations,
human rights conventions, international trade agreements, and global governance, states
increasingly face situations where international obligations interact with domestic legal
systems. The fundamental question is whether international law and municipal law form a
single legal system or whether they exist as two separate and independent systems.

To explain this relationship, jurists have developed various theories, the most prominent being
the Monistic Theory and the Dualistic Theory. Over time, several intermediate theories have
also emerged to reconcile the practical difficulties associated with these traditional approaches.

2. Meaning of International Law and Municipal Law

International Law refers to the body of rules and principles that govern relations between
sovereign states, international organizations, and, in certain cases, individuals. Its sources
include treaties, customs, general principles of law, judicial decisions, and scholarly writings.

Municipal Law, also known as domestic law, consists of the laws enacted by a state to regulate
the conduct of individuals, institutions, and governmental bodies within its territory.




The issue arises when a rule of international law conflicts with a rule of municipal law or when
international obligations need to be implemented within the domestic legal system.

3. Monistic Theory

The Monistic Theory regards international law and municipal law as components of a single
legal system. According to this theory, there is no fundamental distinction between the two;
both form part of one unified legal order.

Features of Monism

Under monism, international law automatically becomes part of domestic law without
requiring any special legislative action. Since both legal systems regulate human conduct, they
are viewed as interconnected parts of a comprehensive legal framework.

The theory generally gives primacy to international law over municipal law. Consequently,
if a conflict arises between a domestic law and an international obligation, international law
should prevalil.

Hans Kelsen's Theory

The most influential supporter of monism was Hans Kelsen, who developed the "Pure Theory
of Law." According to Kelsen, every legal norm derives its validity from a higher norm,
ultimately culminating in a fundamental norm known as the Grundnorm.

Kelsen argued that international law occupies the highest position in the legal hierarchy
because domestic legal systems derive their legitimacy from the international legal order.
Therefore, municipal laws must conform to international legal obligations.

Hersch Lauterpacht's View

Hersch Lauterpacht supported monism from a humanitarian perspective. He emphasized that
the ultimate purpose of both international and municipal law is the protection of human beings.
Since individuals are the real beneficiaries of law, there should be no artificial separation
between international and domestic legal systems.

Lauterpacht believed that international law serves as an important safeguard against abuses by
states and should therefore enjoy supremacy over conflicting municipal laws.

Merits of Monism

Monism promotes uniform application of international law and strengthens global legal
cooperation. It facilitates the protection of human rights and ensures that states cannot easily
evade their international obligations.

Demerits of Monism

Critics argue that monism undermines state sovereignty and democratic governance. It may
allow international rules created outside the domestic legislative process to override laws
enacted by elected representatives.




4. Dualistic Theory

The Dualistic Theory maintains that international law and municipal law are two distinct and
independent legal systems. They operate in separate spheres and regulate different subjects.

Features of Dualism

According to dualists, international law governs relations among states, whereas municipal law
governs relations between the state and individuals. Since they originate from different sources
and regulate different matters, they cannot automatically interact.

International law can become applicable within a state only after it has been transformed or
incorporated into domestic law through legislation.

Heinrich Triepel's View

The German jurist Heinrich Triepel was one of the leading proponents of dualism. He argued
that international law derives its authority from the common will of states, while municipal law
derives its authority from the sovereign will of the state.

Because the sources of the two systems differ, they must remain separate.
Dionisio Anzilotti's View

Dionisio Anzilotti further developed dualist theory. He emphasized that international law is
based on the principle of pacta sunt servanda (agreements must be kept), whereas municipal
law is based on the sovereign authority of the state.

According to Anzilotti, the two systems are structurally different and therefore cannot form a
single legal order.

Merits of Dualism

Dualism protects national sovereignty and democratic decision-making. It ensures that
international obligations become enforceable only after receiving approval through domestic
constitutional procedures.

Demerits of Dualism

Dualism may hinder the effective implementation of international law. States may delay or
refuse incorporation of international obligations, resulting in non-compliance with
international commitments.

5. Differences Between Monism and Dualism

Basis Monism Dualism

Nature of Legal Single unified system Two separate systems

System

Relationship International and municipal International and municipal law are

law are interconnected independent




Supremacy International law generally Municipal law prevails domestically

prevails unless incorporation occurs
Incorporation Automatic incorporation Requires transformation through
legislation
Main Supporters  Hans Kelsen, Hersch Heinrich Triepel, Dionisio Anzilotti
Lauterpacht
Philosophical Natural Law Legal Positivism

Basis
6. Intermediate and Modern Theories

Recognizing the limitations of strict monism and dualism, modern jurists have proposed several
intermediate theories.

(a) Theory of Transformation

This theory is closely associated with dualism. It states that international law must be
transformed into municipal law through legislative action before it can be applied by domestic
courts.

Many countries, including India and the United Kingdom regarding treaties, follow this
approach.

(b) Theory of Delegation

According to this theory, international law delegates authority to states to determine the manner
in which international obligations will be implemented domestically.

Thus, domestic legislation implementing international law is not creating new obligations but
merely exercising authority granted by international law.

(c) Theory of Harmonization (Specific Adoption)

This theory advocates a harmonious interpretation of domestic and international law. Courts
should interpret municipal legislation in a manner consistent with international obligations
whenever possible.

The objective is to avoid conflicts and promote compliance with international law.
(d) Fitzmaurice's Theory

Sir Gerald Fitzmaurice argued that international law and municipal law operate in different
spheres and therefore do not directly conflict.

A municipal law that violates international law remains valid within the domestic legal system.
However, the state may incur international responsibility for breaching its international
obligations.

This approach focuses on state responsibility rather than legal supremacy.




7. State Practice and Contemporary Position
Modern states rarely follow pure monism or pure dualism.

The United Kingdom generally follows dualism regarding treaties but recognizes customary
international law through the doctrine of incorporation.

The United States follows a mixed approach, distinguishing between self-executing and non-
self-executing treaties.

India primarily follows dualism. Article 253 of the Constitution empowers Parliament to enact
laws implementing international treaties. However, the Supreme Court has adopted a
harmonious approach in cases such as Gramophone Company of India v. Birendra Bahadur
Pandey (1984) and Vishaka v. State of Rajasthan (1997), where international norms were
used to interpret domestic law.

Thus, modern practice reflects a combination of monist and dualist principles rather than strict
adherence to either theory.

8. Conclusion

In conclusion, the relationship between International Law and Municipal Law has been
explained through the competing theories of Monism and Dualism. Monism views both as
parts of a unified legal system and generally accords supremacy to international law, whereas
dualism treats them as separate systems requiring legislative incorporation for domestic
application. While both theories have significant strengths and weaknesses, contemporary legal
systems increasingly adopt a pragmatic and harmonized approach. Modern states seek to fulfill
their international obligations while preserving constitutional principles and national
sovereignty. Therefore, the present trend is not toward absolute monism or dualism, but toward
a balanced integration of international and municipal legal orders.

5. EXPLAIN MONISM AND DUALISM WITH SUITABLE ILLUSTRATIONS.
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1. Introduction

One of the most important questions in Public International Law concerns the relationship
between International Law and Municipal (Domestic) Law. With the increasing significance of
international treaties, human rights conventions, and global institutions, states are frequently
required to determine how international obligations operate within their domestic legal
systems. Jurists have developed two principal theories to explain this relationship: Monism
and Dualism.

The Monistic Theory regards international law and municipal law as parts of a single legal
system, whereas the Dualistic Theory treats them as separate and independent legal systems.
These theories have played a significant role in shaping constitutional practices and judicial
decisions across the world.

2. Meaning of Monism and Dualism

Monism is the theory that international law and municipal law form a unified legal order.
According to this view, international law automatically becomes part of domestic law and may
prevail over conflicting municipal laws.

Dualism, on the other hand, maintains that international law and municipal law are separate
systems operating independently. International law can become applicable within a state only
when it is expressly incorporated into domestic law through legislation.

These theories attempt to explain how conflicts between international obligations and domestic
laws should be resolved.

3. Monistic Theory
Concept and Features

The Monistic Theory is based on the idea that all law forms a single and coherent legal system.
According to monists, international law and municipal law are not separate branches but
components of one legal order. Since both systems ultimately regulate the conduct of
individuals, there is no reason to treat them as distinct.




Under monism, international law automatically becomes part of domestic law without
requiring any special legislative act. If a conflict arises between international law and municipal
law, international law generally prevails.

The theory is influenced by Natural Law philosophy, which views law as a universal system
based on justice, reason, and common human values.

Hans Kelsen's Theory

The leading supporter of monism was Hans Kelsen, who developed the famous Pure Theory
of Law. According to Kelsen, all legal rules derive their validity from a superior norm,
culminating in a fundamental norm known as the Grundnorm.

Kelsen argued that international law occupies the highest position in the legal hierarchy
because domestic legal systems derive their legitimacy from the international legal order.
Therefore, municipal laws must conform to international law.

Hersch Lauterpacht's View

Another prominent monist was Sir Hersch Lauterpacht. He argued that the ultimate purpose
of both international law and municipal law is the protection of human beings. Since
individuals are the true subjects of law, international law should be given supremacy over
domestic law, particularly in matters concerning human rights and fundamental freedoms.

Illustrations of Monism
Ilustration 1: The Netherlands

The Netherlands is a classic example of a monist state. Under the Dutch Constitution, treaty
provisions that are binding on all persons become directly enforceable in domestic courts. If a
domestic law conflicts with an international treaty, Dutch courts may refuse to apply the
domestic law and instead enforce the treaty provision.

Ilustration 2: Self-Executing Treaties in the United States

The United States follows a partially monist approach with respect to self-executing treaties.
Article VI of the U.S. Constitution declares treaties to be the "Supreme Law of the Land." In
Asakura v. City of Seattle (1924), the U.S. Supreme Court directly applied a treaty between
the United States and Japan to invalidate a local ordinance that discriminated against Japanese
nationals.

These examples demonstrate how international law may directly create rights and obligations
enforceable by individuals without requiring additional legislation.

4. Dualistic Theory
Concept and Features

The Dualistic Theory asserts that international law and municipal law are two separate and
independent legal systems. Each system has different sources, subjects, and areas of operation.




According to dualists, international law governs relations among sovereign states, whereas
municipal law regulates the rights and duties of individuals within a state. Since the two
systems function in different spheres, international law cannot automatically become part of
domestic law.

To be enforceable within a state, international law must first be transformed or incorporated
into municipal law through legislative action.

The theory is strongly influenced by Legal Positivism, which emphasizes state sovereignty and
the importance of formal legal authority.

Heinrich Triepel's View

Heinrich Triepel, a German jurist, was one of the principal advocates of dualism. He argued
that international law and municipal law differ fundamentally in their sources and subjects.

According to Triepel, international law derives its authority from the collective will of states,
while municipal law derives its authority from the sovereign will of the state itself. Therefore,
they cannot be regarded as parts of a single legal order.

Dionisio Anzilotti's View

Dionisio Anzilotti further developed dualist theory. He explained that international law is
based on the principle of pacta sunt servanda (agreements must be observed), whereas
municipal law is based on the sovereign authority of the state.

Since the foundations of the two systems are different, Anzilotti concluded that they must
remain separate and independent.

Ilustrations of Dualism
Ilustration 1: The United Kingdom

The United Kingdom is a classic example of a dualist state with regard to treaties. International
treaties signed by the government do not automatically become part of domestic law.
Parliament must enact legislation to implement treaty obligations.

In Maclaine Watson v. Department of Trade and Industry (1989), the House of Lords held
that unincorporated treaties are not enforceable in domestic courts.

Similarly, in R (Miller) v. Secretary of State for Exiting the European Union (2017), the
UK Supreme Court emphasized that treaty-making powers cannot alter domestic legal rights
without parliamentary approval.

Illustration 2: India

India generally follows the dualist approach. Article 253 of the Constitution empowers
Parliament to enact laws implementing international treaties. Unless Parliament passes such
legislation, treaty provisions do not automatically become enforceable in domestic courts.




For example, the provisions of the Convention Against Torture have not been fully
incorporated into Indian law, and therefore cannot be directly enforced by courts merely on the
basis of treaty ratification.

These examples illustrate the dualist requirement of legislative incorporation before
international law can operate domestically.

5. Comparative Analysis of Monism and Dualism

Basis Monism Dualism

Legal Structure  Single unified legal system Two separate legal systems

Relationship International and municipal law are = International and municipal law
interconnected are independent

Source of Common legal order Different sources of authority

Validity

Incorporation Automatic incorporation Requires transformation

Supremacy International law generally prevails Municipal law prevails

domestically

Main Supporters Hans Kelsen, Hersch Lauterpacht  Heinrich ~ Triepel, = Dionisio
Anzilotti

Philosophical Natural Law Legal Positivism
Basis

6. Modern Trend: Harmonization of International and Municipal Law

In contemporary practice, very few states follow pure monism or pure dualism. Instead, courts
increasingly adopt a harmonization approach, seeking to interpret domestic law consistently
with international obligations wherever possible.

A notable example is Vishaka v. State of Rajasthan (1997), where the Supreme Court of India
relied upon the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) to frame guidelines on workplace sexual harassment. Although India
follows a dualist approach, the Court used international norms to fill legislative gaps and
promote constitutional values.

Similarly, courts in many countries presume that legislatures do not intend to violate
international law and therefore interpret domestic statutes in a manner consistent with
international obligations.

7. Conclusion

In conclusion, Monism and Dualism represent two competing theories explaining the
relationship between International Law and Municipal Law. Monism regards both systems as




parts of a single legal order and generally accords supremacy to international law. Dualism, on
the other hand, views them as separate systems and requires legislative incorporation before
international law can operate domestically.

While monism promotes international cooperation and uniformity, dualism safeguards state
sovereignty and democratic lawmaking. Modern legal systems increasingly adopt a balanced
approach by harmonizing international obligations with domestic constitutional principles.
Consequently, contemporary state practice reflects a blend of both theories rather than strict
adherence to either monism or dualism.
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1. BASIS OF INTERNATIONAL LAW.
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Introduction

International Law governs the conduct of States, international organizations, and other
entities in the international community. Unlike domestic law, it operates in the absence
of a central legislature, executive, or judiciary. Therefore, jurists have long debated the
foundation or basis upon which international law derives its binding force.

Meaning of Basis of International Law

The basis of International Law refers to the source of its authority and the reason why
sovereign States consider themselves legally bound by international rules and
obligations. Various theories have been developed to explain the legal force and validity
of international law.

Natural Law Theory




According to the Natural Law Theory, international law derives its authority from
universal principles of justice, morality, and reason. Early jurists such as Hugo Grotius
argued that certain rules are inherent in human nature and are binding upon all nations
irrespective of their consent. This theory emphasizes ethical values and the idea of a
universal legal order.

Consent Theory

The Consent Theory asserts that international law is binding because States voluntarily
consent to be governed by it. Such consent may be expressed through treaties,
conventions, and established customs. Since States are sovereign entities, they become
legally bound only when they agree to accept international obligations. This theory
forms the basis of many modern treaty relationships.

Pacta Sunt Servanda Principle

One of the most fundamental principles of international law is Pacta Sunt Servanda,
meaning "agreements must be kept." This principle requires States to perform treaty
obligations in good faith. It serves as a practical and legal foundation for maintaining
stability and trust in international relations.

Common Interest Theory

Modern scholars argue that international law is based on the common interests and
necessities of the international community. Global issues such as climate change, trade,
human rights, and international security require cooperation among States.
Consequently, international law functions as a mechanism for achieving collective
goals and maintaining international order.

Importance of the Basis of International Law

Understanding the basis of international law helps explain why States comply with
international obligations despite the absence of a centralized enforcement authority. It
promotes international peace, stability, cooperation, and respect for legal commitments
among nations.

Conclusion

The basis of International Law has been explained through various theories, including
natural law, State consent, pacta sunt servanda, and common interests. While no single
theory completely explains its binding force, together they demonstrate why
international law remains an effective system governing relations among States and
other international actors.

INDIVIDUAL AS SUBJECT OF INTERNATIONAL LAW.
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Introduction

Traditionally, International Law was considered a legal system governing only relations
between sovereign States. Individuals were regarded merely as objects of international law and
could not directly possess rights or obligations under it. However, the development of human
rights law and international criminal law has significantly changed this position.

Traditional Position of Individuals

Classical international law recognized only States as subjects of international law because they
possessed international legal personality. Individuals could enjoy benefits arising from
international agreements only through their respective States and had no direct standing before
international institutions.

Emergence of Individuals as Subjects of International Law

The twentieth century witnessed a major transformation in international law. The establishment
of the United Nations and the adoption of the Universal Declaration of Human Rights
recognized individuals as holders of fundamental rights under international law. As a result,
individuals gained a more direct role within the international legal system.

Rights of Individuals under International Law

International human rights instruments grant individuals numerous rights, including the right
to life, liberty, equality, freedom of expression, and protection from discrimination. Individuals
may also seek remedies before certain international and regional human rights bodies when
their rights are violated.

Duties and Responsibilities of Individuals

Along with rights, individuals are subject to certain international obligations. They must refrain
from committing acts prohibited by international law, such as genocide, war crimes, crimes
against humanity, piracy, and terrorism. International law therefore imposes responsibilities
directly upon individuals in specific circumstances.

International Criminal Liability




One of the strongest indications that individuals are subjects of international law is the concept
of international criminal responsibility. The International Criminal Court has jurisdiction over
individuals accused of genocide, war crimes, crimes against humanity, and the crime of
aggression. Moreover, the trials following the Nuremberg Trials established the principle that
individuals can be held personally accountable under international law.

Conclusion

The modern position recognizes that individuals are subjects of International Law, though their
legal personality is not as extensive as that of States. Through international human rights law
and international criminal law, individuals possess both rights and duties at the international
level. Consequently, contemporary international law acknowledges individuals as important
participants in the international legal order.
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1. Introduction and Meaning of Recognition

Recognition is one of the most significant concepts in International Law. The
emergence of a new state, government, or political entity raises an important question:
whether existing states are willing to acknowledge it as a member of the international
community. Recognition serves as the bridge between the factual existence of a state
and its acceptance in international relations.

Without recognition, a state may face practical difficulties in establishing diplomatic
relations, entering treaties, protecting its interests abroad, and participating effectively
in the international legal order. Therefore, recognition plays a crucial role in
determining the status and effectiveness of new states and governments in international
law.

2. Definition of Recognition




Recognition may be defined as the formal acknowledgment by one state that another
political entity possesses the qualifications of statehood or that a government has the
authority to represent a state in international relations.

According to Oppenheim:

"Recognition is the declaration by which a state acknowledges the existence of another
state or government and expresses its willingness to treat it as a member of the
international community."

A state is generally considered capable of recognition when it satisfies the requirements
laid down in the Montevideo Convention, 1933, namely:

Permanent population;

Defined territory;

Effective government; and

Capacity to enter into relations with other states.

Recognition is therefore the acknowledgment of these facts by other members of the
international community.

3. Theories of Recognition
(A) Constitutive Theory

The Constitutive Theory, supported by jurists such as Hans Kelsen and Lassa
Oppenheim, holds that a state becomes an international person only when it is
recognized by existing states.

According to this theory, recognition creates the legal personality of the new state.
Without recognition, the entity cannot enjoy rights and obligations under international
law.

Criticism

The theory is criticized because it may lead to uncertainty. If some states recognize an
entity while others do not, the entity would appear to exist and not exist simultaneously
in international law.

(B) Declaratory Theory

The Declaratory Theory is supported by jurists such as James Leslie Brierly and Ian
Brownlie.

According to this theory, statehood depends upon the fulfillment of objective conditions
and not upon recognition. Recognition merely acknowledges an already existing fact.




This theory is widely accepted in modern international law because it is consistent with
the principle that the existence of a state is independent of the political decisions of
other states.

4. Legal Effects of Recognition

Recognition produces important legal consequences both within domestic legal systems
and in international relations.

A. Municipal (Internal) Effects
(i) Right to Sue in Domestic Courts

A recognized state acquires the legal capacity to institute proceedings in the courts of
the recognizing state and protect its rights and interests.

(ii) Sovereign Immunity

The recognized state and its governmental property generally enjoy immunity from the
jurisdiction of domestic courts unless immunity is waived.

(iii) Recognition of Official Acts

Courts of the recognizing state will treat the legislative, executive, and judicial acts of
the recognized government as valid and legally effective.

(iv) Right to State Property

Recognition enables the recognized government to claim state assets, bank accounts,
diplomatic premises, and public property situated within the recognizing state.

B. International (External) Effects
(i) Diplomatic Relations

Recognition permits the establishment of formal diplomatic relations and exchange of
ambassadors.

(ii) Treaty-Making Capacity

The recognized state gains the practical ability to conclude treaties and international
agreements with other states.

(iii) Membership in International Organizations

Recognition facilitates participation in international organizations and the wider
international community.

(iv) State Responsibility

A recognized state can enforce international rights and may also be held responsible for
violations of international law.

5. De Facto Recognition




Meaning

De facto recognition refers to a provisional, temporary, and conditional recognition
granted to a state or government that exercises effective control over a territory but
whose permanence or stability remains uncertain.

It acknowledges the factual existence of authority without granting complete legal
acceptance.

Characteristics of De Facto Recognition

It is temporary and provisional.

It is granted when the government effectively controls the territory.
Doubts may exist regarding its permanence or stability.

It may be withdrawn if the authority loses effective control.
Limited diplomatic and legal relations may be established.

De facto recognition is often regarded as the first stage before full recognition is
granted.

6. De Jure Recognition
Meaning

De jure recognition is the formal, complete, and final recognition of a state or
government. It signifies that the recognizing state is satisfied that the entity possesses
stability, permanence, and the capacity to fulfill international obligations.

It is the highest form of recognition known to international law.
Characteristics of De Jure Recognition

It is complete and unconditional.

It is permanent in nature.

It implies full diplomatic relations.

It confers complete international status.

It is not ordinarily withdrawn except in exceptional circumstances.

7. Distinction Between De Facto and De Jure Recognition
Basis De Facto Recognition De Jure Recognition

Temporary and

Nature ..
provisional

Permanent and complete




Basis De Facto Recognition De Jure Recognition

Doubt exists regarding

Certainty stability Stability is established
. C b ithd . .
Duration aI.l ¢ wilidrawl Generally irreversible
easily
Diplomati .. . . . .
P O.ma ¢ Limited relations Full diplomatic relations
Relations
Partial
Legal Stat Complete acknowled t
egal Status acknowledgment omplete acknowledgmen
Recognition of actual Recognition of lawful and
Purpose .
control permanent authority

8. Important Decided Cases
(A) Luther v. James Sagor & Co. (1921)
Facts

After the Russian Revolution, the Soviet Government nationalized certain timber
industries and sold timber to a British company. The plaintiff challenged the validity of
the Soviet decree, arguing that Britain had not fully recognized the Soviet Government.

Decision

The English Court held that once the British Government granted recognition to the
Soviet Government, the courts were bound to treat the Soviet nationalization decree as
valid.

Principle

The case established that recognition validates the governmental acts of the recognized
authority and that recognition may operate retrospectively.

(B) The Arantzazu Mendi (1939)
Facts

During the Spanish Civil War, a dispute arose regarding a Spanish vessel. The issue was
whether the authorities controlling the territory could claim sovereign immunity.

Decision

The House of Lords held that a government recognized de facto could claim sovereign
immunity before British courts.

Principle




The case confirmed that even de facto recognition carries important legal consequences
and entitles the recognized authority to certain privileges under international law.

(C) Carl Zeiss Stiftung v. Rayner & Keeler Ltd. (1967)
Facts

The dispute involved trademark rights connected with East Germany. At that time, the
British Government had not formally recognized the German Democratic Republic.

Decision

The House of Lords held that British courts could not directly recognize the legal acts
of an unrecognized government.

Principle

The case demonstrated the importance of governmental recognition in determining
whether domestic courts may acknowledge and enforce the acts of a foreign authority.

9. Conclusion

Recognition is a fundamental institution of International Law through which existing
states acknowledge the existence of a new state or government and express their
willingness to enter into legal and diplomatic relations with it. Recognition has far-
reaching legal consequences, including the capacity to sue in foreign courts, claim
sovereign immunity, establish diplomatic relations, and participate in international
affairs.

The distinction between de facto and de jure recognition enables states to respond
flexibly to political changes. While de facto recognition acknowledges effective control
on a provisional basis, de jure recognition grants full and permanent acceptance.
Landmark cases such as Luther v. James Sagor & Co., The Arantzazu Mendi, and Carl
Zeiss Stiftung v. Rayner & Keeler Ltd. illustrate how recognition operates in practice
and highlight its importance in both domestic and international legal systems.

Thus, recognition serves as an essential mechanism for integrating new states and
governments into the international community while maintaining stability and legal
certainty in international relations.

EXPLAIN DIFFERENT THEORIES OF RECOGNITION.
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Conclusion

1. Introduction to the Concept of Recognition

Recognition is one of the most important institutions of International Law. Whenever a
new state emerges or a new government comes into existence through revolution,
secession, or political transformation, the international community must decide whether
it will acknowledge the new entity as a member of the family of nations. This process
of acknowledgment is known as Recognition.

Recognition has both legal and political significance. It enables a state to establish
diplomatic relations, conclude treaties, claim sovereign immunity, and participate
effectively in international affairs. The legal nature of recognition has generated
considerable debate among jurists, leading to the development of two principal theories:
the Constitutive Theory and the Declaratory Theory.

The central question addressed by these theories is whether recognition creates a state's
international personality or merely acknowledges a state that already exists.

2. Meaning and Importance of Recognition

Recognition may be defined as the formal acknowledgment by an existing state that a
new state or government possesses the essential qualifications of statehood and is
capable of participating in international relations.

According to Oppenheim:

"Recognition is the declaration by which one state acknowledges the existence of
another state or government and expresses its willingness to treat it as a member of the
international community."

The importance of recognition lies in its practical consequences. Through recognition,
a state gains legitimacy, diplomatic acceptance, access to international institutions, and
the ability to enforce its rights in foreign jurisdictions.

3. Constitutive Theory of Recognition
Concept and Meaning

The Constitutive Theory maintains that a state becomes an international person only
when it is recognized by existing states. Recognition is therefore regarded as the act
that creates or constitutes the legal personality of the new state.




According to this theory, an entity may possess territory, population, and government,
but it does not become a subject of international law until recognized by other sovereign
states.

Philosophical Basis

The Constitutive Theory is based on Legal Positivism, which emphasizes that
international law derives its authority from the consent of sovereign states. Since
international law is created by states, a new state can enter the international legal system
only through acceptance by existing members of that system.

Views of Leading Jurists
Dionisio Anzilotti

Anzilotti argued that international law is founded upon agreements between states.
Therefore, recognition is necessary for a new entity to acquire legal status in the
international community.

Hans Kelsen

Kelsen viewed international legal personality as a legal creation rather than a factual
condition. According to him, recognition serves as the legal process through which an
entity becomes a state in the eyes of international law.

Lassa Oppenheim
Oppenheim strongly supported the Constitutive Theory and famously stated:

"A state iS, and becmnes, an international person through recognition only and
exclusively."

Merits of the Constitutive Theory

The theory provides certainty regarding membership in the international community
and emphasizes the role of international acceptance in establishing legal relations
among states.

It also reflects the practical reality that recognition often determines whether a state can
effectively exercise international rights.

Demerits of the Constitutive Theory

The theory has been widely criticized because it creates several logical and practical
difficulties.

If one state recognizes an entity while another refuses recognition, the entity would
appear to possess international personality in relation to one state but not the other. This
leads to inconsistency and uncertainty.




Furthermore, the theory allows powerful states to use recognition as a political weapon,
making the legal existence of a state dependent upon political considerations rather than
objective facts.

4. Declaratory (Evidentiary) Theory of Recognition
Concept and Meaning

The Declaratory Theory takes the opposite view. It maintains that statehood is a matter
of fact and not of recognition. A state comes into existence automatically once it
satisfies the accepted conditions of statehood.

Recognition merely declares or acknowledges an already existing reality.

The objective criteria of statehood are generally found in Article 1 of the Montevideo
Convention, 1933, namely:

Permanent population;

Defined territory;

Effective government; and

Capacity to enter into relations with other states.
Philosophical Basis

The Declaratory Theory is influenced by Natural Law principles and legal realism. It
emphasizes objective facts rather than political approval.

According to this theory, recognition is not a law-making act but simply evidence of an
already existing state.

The theory finds support in Article 3 of the Montevideo Convention, which states that
the political existence of a state is independent of recognition by other states.

Views of Leading Jurists
James Leslie Brierly

Brierly argued that recognition does not create a state but merely acknowledges its
existence.

Ian Brownlie

Brownlie maintained that a state's rights and obligations arise from its existence and not
from recognition by other states.

William Edward Hall

Hall believed that once a political community becomes organized and independent, it
automatically enters the sphere of international law.

Merits of the Declaratory Theory




The theory is consistent with the principle of sovereign equality and avoids making
statehood dependent on political approval.

It also reflects modern international practice, where the existence of a state is generally
determined by objective criteria rather than diplomatic recognition alone.

Demerits of the Declaratory Theory

The principal weakness of the theory is that it overlooks the practical importance of
recognition.

Even if a state technically exists under international law, lack of recognition may
prevent it from establishing diplomatic relations, joining international organizations,
obtaining loans, or participating effectively in international affairs.

Thus, recognition remains crucial for the practical enjoyment of statehood.

5. Comparative Analysis of Constitutive and Declaratory Theories

Basis Constitutive Theory Declaratory Theory
Nature of Creates statehood Acknowledges
Recognition statehood

Statehood Before

Does not exist legally

Exists independently

Recognition

Philosophical Legal Positivism Natural Law and
Basis Realism

Role of Essential condition Mere evidence of
Recognition existence

Main Supporters Oppenheim, Kelsen, Brierly, Hall, Brownlie

Anzilotti

Weakness Excessive dependence Ignores practical
on political importance of
recognition recognition

6. Modern Reconciliatory View — Lauterpacht's Theory

Recognizing the limitations of both theories, Hersch Lauterpacht proposed a middle
path.

Lauterpacht argued that recognition is declaratory in principle but constitutive in
effect. According to him, a state comes into existence when it satisfies the objective
conditions of statehood. However, recognition remains essential for the effective
exercise of international rights and participation in international relations.




1.

He further suggested that recognition should not be treated merely as a political
discretion but as a legal duty once the conditions of statehood are fulfilled.

This approach is often regarded as the most realistic explanation of modern
international practice.

7. Critical Evaluation of Recognition Theories

Modern international law does not follow either theory in its pure form. The Declaratory
Theory is generally preferred because it is consistent with the objective criteria of
statehood and the principle of sovereign equality.

However, practical realities demonstrate that recognition remains indispensable. A state
that lacks recognition may encounter serious difficulties in establishing diplomatic
relations, entering treaties, protecting assets abroad, and participating in international
organizations.

Examples such as Taiwan, Kosovo, and Somaliland illustrate that although an entity
may satisfy many requirements of statehood, lack of widespread recognition
significantly affects its international position.

Therefore, contemporary international law recognizes the factual validity of the
Declaratory Theory while acknowledging the practical importance emphasized by the
Constitutive Theory.

8. Conclusion

In conclusion, the theories of recognition seek to explain the legal significance of
acknowledging new states and governments. The Constitutive Theory views
recognition as the source of international personality, whereas the Declaratory Theory
regards recognition as merely confirming an already existing state. Both theories
possess strengths and weaknesses, and neither completely explains modern state
practice.

The prevailing view in contemporary international law is that statehood arises from the
fulfillment of objective conditions, as emphasized by the Declaratory Theory.
Nevertheless, recognition remains indispensable for the effective enjoyment of
international rights and participation in the global community. Thus, modern practice
reflects a combination of both theories, making recognition both a legal
acknowledgment and a practical necessity in international relations.

DEFINE TERRITORIAL SOVEREIGNTY AND EXPLAIN THE EXCEPTIONS
TO TERRITORIAL SOVEREIGNTY.
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1. Introduction

Territorial sovereignty is one of the fundamental principles of International Law. The
modern international legal system is based on the existence of sovereign states
exercising authority over a defined territory. Every state possesses exclusive control
over its territory and has the right to regulate all persons, property, and activities within
its borders.

The principle emerged from the Peace of Westphalia (1648), which established the
concept of sovereign equality and non-interference in the internal affairs of states.
Territorial sovereignty remains the cornerstone of international relations because it
preserves political independence, territorial integrity, and legal authority within a state's
boundaries.

2. Meaning and Definition of Territorial Sovereignty

Territorial sovereignty refers to the supreme and exclusive authority exercised by a state
over its territory and all persons, property, and activities within that territory.

According to Oppenheim:

"Territorial sovereignty is the supreme authority of a state exercised within its territorial
limits."

Territorial sovereignty signifies that no other state may exercise governmental functions
within the territory of another state without its consent.

A state's territory includes:
Land Territory — The geographical land area within its borders.
Internal Waters — Rivers, lakes, ports, and bays within the state.

Territorial Sea — Extending up to 12 nautical miles from the baseline under the United
Nations Convention on the Law of the Sea (UNCLOS).

Airspace — The airspace above land and territorial waters.
Thus, territorial sovereignty grants a state complete jurisdiction over these areas.
3. Nature and Characteristics of Territorial Sovereignty

Territorial sovereignty possesses the following characteristics:




(A) Exclusiveness

A state has exclusive authority over its territory. No foreign state can exercise
jurisdiction within that territory without permission.

(B) Independence
The state is free from external control and can conduct its internal affairs independently.
(C) Territorial Integrity

Every state has the right to preserve its territorial boundaries against external
aggression.

(D) Jurisdictional Authority

The state possesses legislative, executive, and judicial powers over persons and
property located within its territory.

(E) Duty to Respect International Law

Although sovereign, a state must exercise its powers in conformity with international
law and international obligations.

4. Judicial Interpretation — Island of Palmas Case (1928)
The leading authority on territorial sovereignty is the Island of Palmas Case.
Facts

A dispute arose between the United States and the Netherlands regarding sovereignty
over the Island of Palmas.

Decision
Arbitrator Max Huber stated:

"Sovereignty in relation between states signifies independence. Independence in regard
to a portion of the globe is the right to exercise therein, to the exclusion of any other
state, the functions of a state."

Importance

The case established that territorial sovereignty means exclusive governmental
authority over a territory and excludes the exercise of authority by any foreign state.

5. Exceptions to Territorial Sovereignty

Although territorial sovereignty is extensive, it is not absolute. International law
recognizes several exceptions that limit a state's exclusive authority.

(A) Diplomatic and Consular Immunities




One of the most important exceptions arises under the Vienna Convention on
Diplomatic Relations.

Diplomatic agents enjoy immunity from the criminal, civil, and administrative
jurisdiction of the receiving state.

Features

Diplomatic premises are inviolable.

Diplomats cannot be arrested or detained.

Official documents and diplomatic bags cannot be searched.

The receiving state cannot enter embassy premises without consent.

Thus, although embassies are physically located within the host state's territory, the host
state cannot fully exercise its jurisdiction over them.

(B) Sovereign Immunity of States

International law recognizes the principle that one sovereign state cannot exercise
jurisdiction over another sovereign state without consent.

This principle is expressed in the maxim:

Par in parem non habet imperium
(An equal has no authority over an equal.)

As a result:

Foreign states enjoy immunity from local courts in many circumstances.

Heads of state and certain state officials enjoy jurisdictional immunities.

State property used for sovereign purposes is generally immune from attachment.
This limits the territorial jurisdiction of the host state.

(O) Right of Innocent Passage

Under UNCLOS, ships of all states enjoy the right of innocent passage through the
territorial sea of a coastal state.

Meaning

Passage is innocent so long as it is not prejudicial to the peace, good order, or security
of the coastal state.

Effect

The coastal state must permit foreign vessels to pass through its territorial waters
without unnecessary interference.




Therefore, the state's sovereignty over its territorial sea is subject to this internationally
recognized limitation.

(D) Transit Passage Through International Straits

International straits used for navigation between one part of the high seas and another
are subject to the regime of transit passage.

Examples include:

Strait of Malacca

Strait of Gibraltar

Under UNCLOS:

Ships and aircraft of all nations have the right of continuous and expeditious transit.
Coastal states cannot suspend transit passage.

This represents a significant restriction on territorial sovereignty.

(E) International Canals and Waterways

Certain strategic waterways are governed by international treaties that require free
navigation.

Suez Canal

Under the Convention of Constantinople (1888), the canal remains open to vessels of
all nations in peace and war.

Panama Canal
International agreements guarantee neutrality and access for international shipping.

Although these canals lie within the territory of sovereign states, treaty obligations limit
the exercise of complete territorial control.

(F) Territorial Leases and Concessions

A state may voluntarily restrict its territorial sovereignty through treaties granting rights
to another state.

Example
Guantanamo Bay Naval Base

Under a lease agreement, the United States exercises extensive control over the area,
while Cuba retains ultimate sovereignty.

Such arrangements temporarily limit the practical exercise of territorial authority.

(G) International Human Rights Obligations and Jus Cogens Norms




Modern international law recognizes certain fundamental norms known as Jus Cogens
or peremptory norms.

These include prohibitions against:

Genocide
Slavery

Torture

Crimes against humanity

Aggressive war

A state cannot rely upon territorial sovereignty to justify violations of these norms.

Responsibility to Protect (R2P)

The doctrine of Responsibility to Protect provides that when a state fails to protect its
population from genocide, war crimes, ethnic cleansing, or crimes against humanity,

the international community may take collective action through the United Nations.

This demonstrates that territorial sovereignty is no longer regarded as completely

absolute.
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7. Conclusion

Territorial sovereignty is the foundation of the modern international legal order. It
grants a state supreme authority over its land, waters, airspace, population, and
resources, ensuring independence and territorial integrity. The principle was clearly
affirmed in the Island of Palmas Case, where sovereignty was defined as the exclusive
right of a state to exercise governmental authority within its territory.

However, territorial sovereignty is not absolute. International law has developed several
important exceptions, including diplomatic immunity, sovereign immunity, innocent
passage, transit passage, international waterways, territorial leases, and obligations
arising from jus cogens norms and human rights law. These exceptions reflect the need
to balance state sovereignty with international cooperation, global commerce,
diplomatic relations, and the protection of fundamental human rights.

Thus, contemporary international law recognizes territorial sovereignty as a
fundamental principle, but one that must operate within the broader framework of
international obligations and global responsibility.

DISCUSS THE DIFFERENT MODES OF ACQUISITION OF TERRITORIAL
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1. INTRODUCTION

Territory constitutes one of the essential elements of statehood. A state cannot exist
without a defined geographical area over which it exercises authority. The legal
authority exercised by a state over its territory is known as territorial sovereignty.
Since disputes frequently arise regarding ownership and control of territory,
international law has developed various principles governing the acquisition of
territorial sovereignty.

The modes of acquisition of territory determine the circumstances under which a state
can legally obtain title over land. These principles have evolved from customary
international law, state practice, judicial decisions, and international treaties. Although
some traditional modes continue to be recognized, others, particularly conquest, have
become obsolete due to the development of modern international law and the
prohibition on the use of force under the United Nations Charter.

2. MEANING OF TERRITORIAL SOVEREIGNTY

Territorial sovereignty refers to the supreme and exclusive authority exercised by a state
over its territory, including its land, internal waters, territorial sea, and airspace. It
empowers a state to legislate, administer, and enforce laws within its territorial
boundaries without interference from other states.

According to international law, sovereignty over territory is not merely a matter of
physical possession but also of lawful title. Therefore, a state claiming sovereignty over
a territory must establish a valid legal basis for its claim through one of the recognized
modes of acquisition.

3. CLASSIFICATION OF MODES OF ACQUISITION

Traditionally, the modes of acquisition of territorial sovereignty are divided into
original modes and derivative modes.

Original modes involve the acquisition of territory that previously belonged to no state
(terra nullius) or territory that comes into existence naturally. The principal original
modes are Occupation and Accretion.

Derivative modes involve the transfer of sovereignty from one state to another. The
principal derivative modes are Cession, Prescription, and historically Conquest.

The five traditional modes of acquisition are Occupation, Prescription, Accretion,
Cession, and Conquest.

4. OCCUPATION

Occupation is the acquisition of sovereignty over territory that belongs to no state (terra
nullius). It is one of the oldest and most important modes of acquiring territory in
international law.




For occupation to be valid, two essential conditions must be fulfilled. First, the territory
must be ferra nullius, meaning that it is not under the sovereignty of any existing state.
Secondly, the occupying state must establish effective control over the territory.
Effective control requires both an intention to act as sovereign (animus occupandi) and
the actual exercise of state authority over the territory.

Modern international law rejects the idea that mere discovery is sufficient to establish
sovereignty. A state must demonstrate actual administration through governmental
activities such as maintaining law and order, regulating the population, or exercising
jurisdiction.

The importance of effective occupation was emphasized in the Island of Palmas Case,
where the arbitrator held that continuous and peaceful display of state authority is
superior to a mere claim based on discovery.

5. PRESCRIPTION

Prescription refers to the acquisition of territorial sovereignty through long, continuous,
peaceful, and uncontested possession of territory belonging to another state.

It is similar to the concept of adverse possession in municipal law. Under this doctrine,
if a state exercises authority over territory for a prolonged period and the original
sovereign fails to object effectively, the occupying state may eventually acquire legal
title.

For prescription to operate, possession must be:

Continuous and uninterrupted;

Peaceful and public;

Exercised as sovereign authority; and

Accompanied by the absence of effective protest from the original owner.

International law does not prescribe a fixed period of time for prescription. Each case
is determined according to its facts and circumstances. The underlying rationale is that
prolonged and uncontested exercise of sovereignty eventually creates legal certainty
and stability in international relations.

6. ACCRETION

Accretion is the acquisition of territory through natural geographical processes. It
occurs when new land is gradually or suddenly added to the territory of a state by natural
forces.

This mode differs from all other modes because the acquisition takes place
automatically without any human action or formal legal process.

Accretion may occur through:




(A) Alluvion

Alluvion refers to the gradual deposit of soil along riverbanks or coastlines, resulting
in an increase in the territory of the adjoining state.

(B) Avulsion

Avulsion occurs when a sudden natural event, such as a volcanic eruption or a change
in the course of a river, creates new land or alters territorial boundaries.

Because the newly formed land becomes physically attached to the existing territory,
sovereignty over it automatically belongs to the state whose territory it joins.

Accretion remains a recognized mode of acquisition under modern international law
because it results from natural processes rather than political action.

7. CESSION

Cession is the transfer of territorial sovereignty from one state to another through an
agreement or treaty. It is a derivative mode because the acquiring state derives its title
from the transferring state.

Cession may occur voluntarily through sale, exchange, gift, or mutual agreement. It
may also occur as part of a peace settlement following war.

Important historical examples include:

The Louisiana Purchase, through which the United States acquired Louisiana from
France.

The purchase of Alaska from Russia in 1867.
The transfer of territories under various peace treaties following international conflicts.

For cession to be valid, the transfer must be embodied in a legally binding treaty, and
the transferring state must possess valid title to the territory concerned.

Today, cession remains one of the most accepted and peaceful methods of territorial
acquisition.

8. CONQUEST (HISTORICAL MODE)

Conquest refers to the acquisition of territory through military force followed by
annexation by the victorious state.

Historically, conquest was recognized as a valid mode of acquiring territory. A
victorious state could acquire sovereignty over conquered territory by establishing
effective control and formally annexing it.

However, modern international law has completely rejected conquest as a lawful means
of acquiring territory.




The turning point came with the Kellogg—Briand Pact, which condemned war as an
instrument of national policy. The prohibition was further strengthened by Article 2(4)
of the United Nations Charter, which prohibits the threat or use of force against the
territorial integrity or political independence of any state.

As a result, territory acquired through aggression or illegal military occupation cannot
produce lawful title. Modern international law follows the principle that no territorial
gains obtained through force will be recognized.

9. IMPORTANT JUDICIAL DECISIONS
(A) Island of Palmas Case (1928)

This dispute arose between the United States and the Netherlands over sovereignty of
the Island of Palmas.

Arbitrator Max Huber held that mere discovery does not create valid title. What is
required is the continuous and effective exercise of sovereignty. Since the Netherlands
had exercised actual authority over the island for a long period, sovereignty was
awarded to the Netherlands.

The case established the principle of effective occupation.
(B) Legal Status of Eastern Greenland Case (1933)

In this case, the Norway claimed part of Eastern Greenland as terra nullius. The dispute
was brought before the Permanent Court of International Justice.

The Court held that Denmark possessed valid sovereignty over Greenland. The Court
observed that in sparsely populated and remote territories, a lower degree of effective
control is sufficient to establish sovereignty.

The decision clarified the requirements of occupation in remote regions.
(C) Clipperton Island Arbitration (1931)

A dispute arose between France and Mexico concerning sovereignty over Clipperton
Island.

The arbitrator held that where a territory is completely uninhabited and isolated, formal
possession accompanied by the intention to acquire sovereignty may be sufficient.
Continuous occupation by settlers is not always necessary.

The case refined the principles governing occupation of uninhabited territories.
10. CONCLUSION

The modes of acquisition of territorial sovereignty constitute an important branch of
international law governing the legal title of states over territory. Traditionally,
sovereignty could be acquired through Occupation, Prescription, Accretion, Cession,
and Conquest. While Occupation, Prescription, Accretion, and Cession continue to be




recognized, Conquest has lost its legal validity due to the prohibition on the use of force
under the United Nations Charter.

Judicial decisions such as the Island of Palmas Case, Legal Status of Eastern Greenland
Case, and Clipperton Island Arbitration have significantly contributed to the
development of these principles by emphasizing effective control, peaceful possession,
and lawful acquisition. In modern international law, territorial sovereignty is acquired
and maintained primarily through peaceful legal processes rather than military power,
thereby promoting stability, certainty, and international peace.

CRITICALLY EXAMINE TERRITORIAL SOVEREIGNTY UNDER
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1. INTRODUCTION

Territorial sovereignty is one of the most fundamental principles of international law. It
refers to the supreme authority exercised by a state over its territory and population,
free from external interference. The concept forms the basis of the modern state system
and ensures political independence, territorial integrity, and equality among states.

However, the growth of international organizations, human rights law, globalization,
environmental concerns, and international criminal justice has significantly
transformed the traditional understanding of territorial sovereignty. Consequently,




modern international law increasingly treats sovereignty not as an absolute right but as
a responsibility accompanied by legal obligations.

2. MEANING AND CONCEPT OF TERRITORIAL SOVEREIGNTY

Territorial sovereignty means the exclusive legal authority of a state to exercise
legislative, executive, and judicial powers within its territory. It includes control over
land territory, internal waters, territorial sea, and national airspace.

According to Arbitrator Max Huber in the famous Island of Palmas Case, sovereignty
signifies independence and the right of a state to exercise governmental functions
within its territory to the exclusion of all other states.

Thus, territorial sovereignty grants a state complete authority over its internal affairs
while imposing a duty to respect the rights of other states.

3. TERRITORIAL SOVEREIGNTY UNDER CLASSICAL INTERNATIONAL
LAW

The traditional doctrine of territorial sovereignty emerged from the Peace of
Westphalia. The Westphalian system established two important principles:

Territorial integrity of states.

. Non-intervention in the domestic affairs of other states.

Under this classical view, a state possessed absolute authority within its borders.
Foreign states were prohibited from interfering in internal matters, and sovereignty was
considered indivisible and unlimited.

This concept protected weaker states from foreign domination and became the
foundation of the international legal order.

4. LEGAL BASIS OF TERRITORIAL SOVEREIGNTY

The principle of territorial sovereignty is recognized in several international legal
instruments:

Article 2(1) of the United Nations Charter recognizes the sovereign equality of all
states.

Article 2(4) prohibits the use of force against the territorial integrity or political
independence of any state.

The principle is reinforced through customary international law and numerous judicial
decisions.

Territorial sovereignty therefore remains a central organizing principle of international
relations.




5. CRITICAL EXAMINATION OF TERRITORIAL SOVEREIGNTY

Although sovereignty remains important, modern developments have considerably
restricted its absolute character.

A. Human Rights and the Limitation of Sovereignty

The adoption of the Universal Declaration of Human Rights marked a significant
shift in international law. Traditionally, the treatment of citizens was considered a
purely domestic matter. Today, however, international human rights standards impose
obligations upon states irrespective of their territorial sovereignty.

A state can no longer justify genocide, torture, racial discrimination, or slavery by
claiming that such matters fall within its domestic jurisdiction. Human rights law has
therefore reduced the scope of absolute territorial authority.

B. Jus Cogens and Erga Omnes Obligations

Modern international law recognizes certain peremptory norms known as jus cogens,
from which no derogation is permitted. These include prohibitions against genocide,
slavery, torture, piracy, and crimes against humanity.

Similarly, obligations erga omnes are duties owed to the international community as a
whole. These norms limit sovereignty because states cannot invoke territorial authority
to escape responsibility for violating fundamental international obligations.

C. Responsibility to Protect (R2P)

One of the most significant challenges to traditional sovereignty is the doctrine of the
Responsibility to Protect (R2P).

According to this doctrine, sovereignty is not merely a right but also a responsibility.
Every state has an obligation to protect its population from genocide, war crimes, ethnic
cleansing, and crimes against humanity.

Where a state is unwilling or unable to provide such protection, the international
community may take collective action through the United Nations Security Council.
This doctrine represents a shift from “sovereignty as control” to “sovereignty as
responsibility.”

D. Globalization and Economic Interdependence

Globalization has significantly reduced the practical autonomy of states. Membership
in international organizations such as the World Trade Organization, International
Monetary Fund, and World Bank requires states to conform to international economic
rules.

Domestic laws relating to trade, taxation, subsidies, and intellectual property are
increasingly influenced by international obligations. Consequently, states often




sacrifice portions of their sovereignty in exchange for economic cooperation and
development.

E. Environmental Challenges and Transboundary Harm

Environmental problems such as climate change, pollution, biodiversity loss, and
transboundary environmental damage cannot be addressed solely through territorial
sovereignty.

International environmental law imposes obligations upon states to ensure that
activities within their jurisdiction do not cause harm beyond their borders. The famous
principle of sic utere tuo ut alienum non laedas (use your property so as not to injure
another) limits unrestricted territorial control.

Therefore, environmental protection has become a major factor restricting absolute
sovereignty.

F. International Criminal Responsibility

The establishment of the International Criminal Court demonstrates another
limitation on sovereignty. Political leaders and military commanders may be prosecuted
for genocide, war crimes, and crimes against humanity even when such crimes are
committed within their own territory.

The idea that state officials can be held internationally accountable undermines the
traditional notion that sovereign states possess exclusive jurisdiction over internal
matters.

6. JUDICIAL PERSPECTIVES AND STATE PRACTICE

International courts have repeatedly emphasized that sovereignty carries
responsibilities as well as rights.

(i) Island of Palmas Case (1928)

In the Island of Palmas Case, Arbitrator Max Huber held that sovereignty implies not
only rights but also duties toward other states. The decision established the principle
that effective and continuous display of authority is essential for territorial sovereignty.

(ii) Corfu Channel Case (1949)

In the Corfu Channel Case, the International Court of Justice held that a state must
not knowingly allow its territory to be used for acts contrary to the rights of other states.
The case highlighted that sovereignty is accompanied by international responsibilities.

(iii) Trail Smelter Arbitration (1941)

In the Trail Smelter Arbitration, Canada was held responsible for pollution
originating from its territory and causing damage in another state. The tribunal
established that territorial sovereignty cannot justify transboundary environmental
harm.




These decisions illustrate the progressive evolution of sovereignty from an absolute
power into a regulated legal institution.

7. MERITS AND CONTINUING RELEVANCE OF TERRITORIAL
SOVEREIGNTY

Despite these limitations, territorial sovereignty remains indispensable to international
law.

First, it protects the political independence of states and prevents external domination.
Second, it preserves territorial integrity and international stability. Third, it provides a
clear framework for jurisdiction, governance, and law enforcement. Finally, it
safeguards cultural identity and the principle of self-determination.

Without territorial sovereignty, international relations would become uncertain and
unstable.

8. CONCLUSION

In conclusion, territorial sovereignty remains the cornerstone of the international legal
system, but its nature has undergone profound transformation. The traditional
Westphalian notion of absolute and unrestricted sovereignty has been substantially
modified by human rights law, jus cogens norms, environmental obligations,
international criminal justice, and the Responsibility to Protect doctrine.

Modern international law no longer views sovereignty as an unlimited privilege.
Instead, sovereignty is increasingly understood as a form of responsible authority that
must be exercised in accordance with international obligations. Thus, while territorial
sovereignty continues to protect state independence and territorial integrity, it now
operates within a broader framework of global responsibility, human dignity, and
international cooperation.
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Introduction

The Monroe Doctrine is one of the most significant principles in the history of international
relations and foreign policy. It was proclaimed by James Monroe, the President of the United
States, in his annual message to Congress on 2 December 1823. The doctrine was introduced
to protect the newly independent nations of Latin America from European intervention and
colonization.

Meaning of the Monroe Doctrine

The Monroe Doctrine declared that the American continents were no longer open to European
colonization and that any attempt by European powers to interfere in the affairs of independent
American States would be viewed as an unfriendly act against the United States. At the same
time, the United States pledged not to interfere in the internal affairs of European countries.

Principles of the Monroe Doctrine

The doctrine is based on three fundamental principles. First, the principle of non-colonization,
which prohibited further European colonization in the Americas. Second, the principle of non-
intervention, under which European powers were expected not to interfere in the political
affairs of American nations. Third, the principle of separate spheres of influence, whereby
Europe and the Americas would remain politically distinct regions.

Significance of the Doctrine

The Monroe Doctrine became a cornerstone of American foreign policy and played an
important role in safeguarding the independence of Latin American States. It contributed to
regional stability and asserted the influence of the United States in the Western Hemisphere.
Over time, it evolved into a broader policy justifying American involvement in regional affairs.

Criticism of the Doctrine

The doctrine has been criticized for being used as a tool of American dominance in Latin
America. Critics argue that while it opposed European intervention, it often facilitated political
and economic intervention by the United States itself. Some scholars also contend that the
doctrine reflected national interests rather than universal principles of international law.

Conclusion

The Monroe Doctrine marked a turning point in international relations by opposing European
colonial expansion in the Americas. Despite criticism, it remains an important historical
doctrine that influenced the development of international politics and diplomatic relations in
the Western Hemisphere.

2. TYPES OF STATES
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Introduction

A State is the primary subject of international law and possesses legal personality in the
international community. States differ in their constitutional structures, political organization,
and international status. Consequently, international law recognizes several types of States.

Meaning of State in International Law

A State is generally defined as a political entity possessing a permanent population, a defined
territory, a government, and the capacity to enter into relations with other States. Based on their
structure and powers, States can be classified into different categories.

Unitary State

A unitary State is one in which supreme authority is concentrated in a central government.
Local or regional authorities exercise powers delegated by the central government. Examples
include France and Japan.

Federal State

A federal State consists of a union of constituent units or provinces sharing powers with a
central government. Both the federal and state governments derive authority from the
constitution. Examples include India, United States, and Australia.

Confederation

A confederation is an association of sovereign States that unite for limited purposes such as
defense or economic cooperation while retaining their sovereignty. Historically, confederations
have been less stable than federations because the central authority possesses limited powers.

Neutralized State

A neutralized State is one whose neutrality is permanently recognized and guaranteed by
international agreement. Such States agree not to participate in wars except in self-defense.
Switzerland is a classic example of a neutral State.

Protectorate State




A protectorate is a territory that retains internal autonomy but places certain external affairs,
particularly defense and foreign relations, under the protection of another State. This form was
common during the colonial era.

Importance of Classification

The classification of States helps in understanding different constitutional arrangements,
sovereignty structures, and international legal relationships. It also explains how governmental
powers are distributed and exercised.

Conclusion

States are the principal actors in international law and may exist in various forms such as
unitary, federal, confederate, neutralized, and protectorate States. Each type reflects a distinct
method of organizing political authority and international relations.

3. LEGAL EFFECTS OF RECOGNITION
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Introduction

Recognition is an important concept in international law through which an existing State
acknowledges the existence of a new State or government. Recognition facilitates the
establishment of legal and political relations between States and has significant legal
consequences.

Meaning of Recognition

Recognition refers to the formal acknowledgment by one State that another entity possesses
the qualifications of statehood or constitutes the legitimate government of a State. Recognition
may be express or implied and may relate either to a State or a government.

Legal Effects on the Recognized State

Once recognized, a State acquires greater acceptance within the international community. It
becomes capable of establishing diplomatic relations, entering into treaties, and participating
more effectively in international organizations. Recognition strengthens its international legal
personality and legitimacy.

Legal Effects on the Recognizing State




Recognition creates obligations for the recognizing State to respect the sovereignty, territorial
integrity, and independence of the recognized State. It also enables normal diplomatic,
commercial, and legal relations between the two States.

Diplomatic and International Consequences

Recognition permits the exchange of diplomatic representatives and the establishment of
embassies. The recognized State may enjoy privileges and immunities under international law
and can bring claims before international tribunals. Recognition also facilitates international
trade, cooperation, and treaty-making.

Recognition of governments has practical consequences as well. The recognized government
gains authority to represent the State internationally, control state property abroad, and conduct
foreign affairs on behalf of the State.

Conclusion

Recognition plays a vital role in international law by confirming the legal status of new States
and governments. Its legal effects include the establishment of diplomatic relations, treaty-
making capacity, international legitimacy, and the enjoyment of rights and obligations under
international law. Thus, recognition serves as a crucial mechanism for integrating States into
the international community.
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1. INTRODUCTION TO STATE RESPONSIBILITY

State responsibility is one of the fundamental principles of international law. It ensures
that states comply with their international obligations and are held accountable when
they violate international legal rules. Whenever a state commits an act or omission
contrary to international law and causes injury to another state or an international




subject, international responsibility arises. This wrongful conduct is commonly referred
to as an international delinquency.

The modern law relating to state responsibility is largely codified in the International
Law Commission (ILC) Articles on Responsibility of States for Internationally
Wrongful Acts, 2001. Article 1 provides that every internationally wrongful act of a
state entails its international responsibility.

2. MEANING OF INTERNATIONAL DELINQUENCY

An international delinquency refers to any act or omission attributable to a state that
constitutes a breach of an international obligation. The obligation may arise from
treaties, customary international law, general principles of law, judicial decisions, or
resolutions accepted by the international community.

The classic statement of this principle was made by the Permanent Court of
International Justice in the Chorzéw Factory Case (1928), where the Court held that
every breach of an international obligation gives rise to a duty to make reparation.

Examples of international delinquencies include violation of treaties, unlawful use of
force, environmental damage to another state, breach of diplomatic immunity,
genocide, and unlawful detention of foreign nationals.

3. ELEMENTS OF STATE RESPONSIBILITY

According to Article 2 of the ILC Articles, two essential elements must exist before a
state can be held internationally responsible.

First, there must be a breach of an international obligation. The conduct of the state
must violate a rule of international law binding upon it at the time of the act. The legality
of the conduct under domestic law is irrelevant because Article 3 of the ILC Articles
provides that a state cannot invoke its internal law as justification for failure to comply
with international obligations.

Second, the conduct must be attributable to the state. Since a state is an abstract legal
entity, it acts through its organs, officials, military forces, and agents. Therefore, the
wrongful conduct must be legally connected to the state.

4. ATTRIBUTION OF CONDUCT TO THE STATE

The doctrine of attribution determines when the acts of individuals or groups are
considered acts of the state.

The conduct of all state organs, including the legislature, executive, judiciary, police,
and armed forces, is automatically attributable to the state. Even if officials exceed their
authority or violate domestic law while acting in an official capacity, the state remains
responsible.

The conduct of private individuals may also be attributed to the state when they act
under the instructions, direction, or effective control of the state. This principle was




examined by the International Court of Justice in the Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States, 1986) case. The
Court held that the United States would be responsible only for actions over which it
exercised effective control.

Similarly, in the United States Diplomatic and Consular Staff in Tehran Case
(1980), the ICJ held Iran responsible because it endorsed and adopted the actions of
militants who seized the American Embassy in Tehran.

5. CIRCUMSTANCES PRECLUDING WRONGFULNESS

International law recognizes certain situations in which conduct that would otherwise
be wrongful is excused.

One such circumstance is consent. If a state validly consents to conduct affecting its
rights, responsibility does not arise.

Another circumstance is self-defence under Article 51 of the United Nations Charter.
Actions taken in lawful self-defence are not considered internationally wrongful.

States may also take countermeasures in response to prior wrongful acts by another
state, provided such measures are proportionate and lawful.

Other recognized defences include force majeure, where an irresistible event makes
compliance impossible; distress, where an agent acts to save lives in an emergency;
and necessity, where the conduct is the only means of safeguarding an essential state
interest against grave and imminent danger.

6. CONSEQUENCES OF INTERNATIONAL DELINQUENCY

Once international responsibility is established, the responsible state must remedy the
consequences of its wrongful act.

The first consequence is cessation, meaning the wrongful conduct must immediately
stop.

The second consequence is the provision of assurances and guarantees of non-
repetition, ensuring that the violation will not occur again.

The third and most important consequence is reparation. The principle of reparation
was emphasized in the Chorzéw Factory Case, where the Court stated that reparation
should, as far as possible, wipe out all consequences of the illegal act.

Reparation may take three forms. Restitution restores the situation existing before the
wrongful act. Compensation involves monetary payment for losses suffered.
Satisfaction includes apologies, acknowledgments of wrongdoing, or symbolic
remedies where restitution and compensation are inadequate.

TYPES OF JURISDICTION AVAILABLE TO STATES
7. MEANING AND NATURE OF JURISDICTION




Jurisdiction refers to the legal authority of a state to make laws, adjudicate disputes,
and enforce legal rules over persons, property, and events. It is an essential attribute of
state sovereignty.

The leading authority on jurisdiction is the Lotus Case (France v. Turkey, 1927),
where the Permanent Court of International Justice held that states possess wide
discretion to exercise jurisdiction unless specifically prohibited by international law.

Jurisdiction is generally divided into legislative, judicial, and enforcement jurisdiction.
8. LEGISLATIVE, JUDICIAL AND ENFORCEMENT JURISDICTION
A. Legislative (Prescriptive) Jurisdiction

Legislative jurisdiction refers to the power of a state to enact laws governing conduct.
Through this power, a state determines what acts are lawful or unlawful and may extend
such laws beyond its territory where international law permits.

B. Judicial (Adjudicative) Jurisdiction

Judicial jurisdiction is the authority of courts and tribunals to hear cases, interpret laws,
and decide disputes. It enables courts to determine legal rights and liabilities of
individuals, corporations, and even foreign states in appropriate circumstances.

C. Enforcement Jurisdiction

Enforcement jurisdiction refers to the authority of a state to ensure compliance with its
laws through police, military forces, administrative agencies, and courts. Unlike
legislative jurisdiction, enforcement jurisdiction is generally confined to the territory of
the state. A state cannot ordinarily enforce its laws within another state's territory
without consent.

9. PRINCIPLES OF EXTRATERRITORIAL JURISDICTION

International law recognizes five major principles that allow states to exercise
jurisdiction beyond their territorial boundaries.

A. Territorial Principle

The territorial principle is the primary and most widely accepted basis of jurisdiction.
A state has authority over all persons, property, and events within its territory.

The principle includes subjective territorial jurisdiction, where the offence begins
within the state, and objective territorial jurisdiction, where the harmful effects occur
within the state. In the Lotus Case, Turkey exercised jurisdiction because the effects of
the collision were felt on a Turkish vessel.

B. Nationality (Active Personality) Principle




Under the nationality principle, a state may exercise jurisdiction over its citizens
regardless of where they are located. Thus, a state can prosecute its nationals for
offences committed abroad.

This principle is commonly applied in cases involving terrorism, corruption, child
exploitation, and offences affecting national security.

C. Passive Personality Principle

The passive personality principle allows a state to claim jurisdiction based on the
nationality of the victim. If a citizen of a state becomes the victim of a crime abroad,
that state may prosecute the offender even if the offender is a foreign national.

Although once controversial, this principle is now widely accepted, particularly in cases
involving terrorism and attacks against diplomatic personnel.

D. Protective Principle

The protective principle permits a state to exercise jurisdiction over acts committed
abroad by foreign nationals when such acts threaten the security, sovereignty, or
essential governmental functions of the state.

Examples include counterfeiting currency, espionage, forgery of official documents,
and conspiracies aimed at overthrowing the government.

E. Universal Principle

The universal principle allows any state to prosecute certain grave international crimes
regardless of where they were committed or the nationality of the offender or victim.

This principle is based on the idea that some crimes are so serious that they affect the
entire international community. Historically, piracy was the classic example. Today,
universal jurisdiction extends to genocide, war crimes, crimes against humanity, torture,
and certain acts of terrorism.

Such offenders are regarded as hostis humani generis—enemies of all mankind.
10. CONCLUSION

In conclusion, the doctrine of state responsibility plays a crucial role in maintaining
accountability and order in international relations. Whenever a state breaches an
international obligation, international law imposes responsibility and requires
appropriate reparation. The principles codified by the International Law Commission
ensure that wrongful conduct does not go unremedied and that states respect their
international commitments.

Likewise, jurisdiction is the legal mechanism through which states exercise their
sovereign authority. Through territorial, nationality, passive personality, protective, and
universal principles, international law enables states to regulate conduct both within
and beyond their borders while maintaining respect for the sovereignty of other states.




Together, state responsibility and jurisdiction form the foundation of an effective and
orderly international legal system

. WHAT IS TERRITORIAL JURISDICTION? EXPLAIN THE PRINCIPLES

GOVERNING TERRITORIAL JURISDICTION.
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1. INTRODUCTION AND MEANING OF TERRITORIAL JURISDICTION

Territorial jurisdiction is the most important and universally accepted basis of
jurisdiction in international law. It refers to the legal authority of a sovereign state to
prescribe, adjudicate, and enforce laws within its territorial boundaries. Every state
possesses the exclusive right to regulate persons, property, transactions, and events
occurring within its territory. This authority is a direct consequence of state sovereignty
and forms the foundation of the modern international legal system.

Under international law, all persons present within a state's territory, irrespective of
nationality, are generally subject to the laws of that state. Thus, citizens, foreign
nationals, corporations, and visitors must comply with the legal system of the territory
in which they are present. Territorial jurisdiction ensures the maintenance of public
order, security, and effective governance within the state's borders.

2. LEGAL FOUNDATION OF TERRITORIAL JURISDICTION

The doctrine of territorial jurisdiction is derived from the principle of territorial
sovereignty. Sovereignty implies supreme authority exercised by a state within its
geographical boundaries. Since each state is regarded as legally equal and independent,
no state may ordinarily exercise governmental authority within the territory of another
without consent.




The classical basis of territorial jurisdiction is expressed in the maxim "quidquid est in
territorio est de territorio," meaning that everything within the territory is subject to the
authority of the territorial sovereign. This principle enables states to enact laws,
establish courts, collect taxes, punish offenders, and regulate economic and social
activities within their territory.

Territorial jurisdiction extends not only to land territory but also to internal waters,
territorial seas, and the airspace above them. Consequently, a state's legal authority
covers all activities taking place within these areas.

3. SCOPE AND EXTENT OF TERRITORIAL JURISDICTION

The territorial jurisdiction of a state includes three major powers. First, it possesses
legislative jurisdiction, which enables it to enact laws applicable within its territory.
Second, it enjoys judicial jurisdiction, allowing its courts to hear disputes and prosecute
offences committed within its borders. Third, it exercises enforcement jurisdiction
through police, administrative authorities, and other state agencies responsible for
implementing and enforcing the law.

As international trade, communication, and transportation have increased, many
activities now involve more than one country. To address situations where acts occur in
one state but produce effects in another, international law recognizes two important
branches of territorial jurisdiction: the subjective territorial principle and the objective
territorial principle.

4. SUBJECTIVE TERRITORIAL PRINCIPLE

The subjective territorial principle grants jurisdiction to the state in which an offence
or wrongful act begins. Under this principle, a state may prosecute conduct initiated
within its territory even if the harmful consequences occur outside its borders.

For example, if a person plans a cyberattack, manufactures counterfeit currency, or
sends a poisoned package from State A to State B, State A may exercise jurisdiction
because the criminal conduct originated within its territory. The principle ensures that
individuals cannot escape liability merely because the consequences of their actions
occur abroad.

This doctrine reflects the idea that the state where the criminal conduct commenced has
a legitimate interest in regulating activities undertaken within its territory.

5. OBJECTIVE TERRITORIAL PRINCIPLE (EFFECTS DOCTRINE)

The objective territorial principle, often called the Effects Doctrine, permits a state to
exercise jurisdiction where the harmful effects of an act are felt within its territory, even
though the act itself was committed abroad.




This principle is particularly significant in modern international commerce, cybercrime,
and transnational criminal activities. A state may prosecute individuals or corporations
operating outside its territory if their conduct produces substantial effects within the
state's borders. Examples include cross-border fraud, antitrust violations,
environmental pollution, and cyberattacks.

The rationale behind this principle is that a state has the right to protect its citizens,
economy, and public order from harmful conduct originating outside its territory.

6. EXTENSIONS OF TERRITORIAL JURISDICTION

International law recognizes certain extensions of territorial jurisdiction beyond
physical land boundaries.

One important extension is the floating territory principle, under which ships and
aircraft are generally regarded as extensions of the territory of the state whose flag they
fly or in which they are registered. Crimes committed aboard a ship on the high seas
are usually subject to the jurisdiction of the flag state. Similarly, offences committed on
board an aircraft are generally governed by the laws of the state of registration.

Another extension relates to modern transnational activities, particularly electronic
communications and cybercrimes. States increasingly rely upon the objective territorial
principle to exercise jurisdiction where harmful effects occur within their territory, even
though the technological infrastructure involved may be located abroad.

7. CONCURRENT JURISDICTION

In many situations, more than one state may possess a valid claim to jurisdiction over
the same act. This situation is known as concurrent jurisdiction.

For instance, if a person standing in one country fires across a border and kills someone
in another country, the first state may claim jurisdiction under the subjective territorial
principle because the act began there. Simultaneously, the second state may claim
jurisdiction under the objective territorial principle because the harmful result occurred
within its territory.

International law generally recognizes both claims as legitimate. Conflicts are usually
resolved through extradition treaties, diplomatic negotiations, mutual legal assistance
agreements, or principles of comity between states.

8. LIMITATIONS AND EXCEPTIONS TO TERRITORIAL JURISDICTION

Although territorial jurisdiction is extensive, it is not absolute. International law
recognizes several important exceptions.

The most significant exception is diplomatic immunity under the Vienna Convention
on Diplomatic Relations, 1961. Diplomatic agents are immune from the criminal and,




in many cases, civil jurisdiction of the receiving state. Embassy premises are inviolable
and cannot be entered without consent.

Another limitation is sovereign immunity, under which foreign states, heads of state,
and certain governmental property are exempt from the jurisdiction of domestic courts.

A further limitation arises from the right of innocent passage recognized under the
United Nations Convention on the Law of the Sea (UNCLOS). Foreign vessels are
permitted to pass through a state's territorial sea without prior authorization, provided
their passage is peaceful and does not threaten the security of the coastal state.

These exceptions demonstrate that territorial jurisdiction must operate consistently with
broader priniples of international law and international cooperation.

9. LANDMARK JUDICIAL DECISIONS

The development of territorial jurisdiction has been significantly influenced by judicial
decisions.

In The Schooner Exchange v. McFaddon, Chief Justice John Marshall held that
although a state's jurisdiction within its territory is generally absolute and exclusive,
customary international law recognizes exceptions, particularly concerning foreign
sovereign warships. The case established the modern doctrine of sovereign immunity.

A more influential decision is The Lotus Case. The case involved a collision on the high
seas between a French vessel and a Turkish vessel. France argued that only it could
prosecute the French officer responsible for the collision. The Permanent Court of
International Justice rejected this argument and upheld Turkey's jurisdiction because
the harmful effects occurred on a Turkish vessel. The judgment firmly established the
objective territorial principle and remains one of the most important authorities on
jurisdiction in international law.

10. CONCLUSION

Territorial jurisdiction constitutes the cornerstone of the international legal system and
flows directly from the principle of state sovereignty. It empowers states to regulate
conduct, administer justice, and maintain order within their territorial boundaries.
Through the subjective and objective territorial principles, international law effectively
addresses the realities of transnational activities and cross-border crimes.

At the same time, territorial jurisdiction is balanced by important exceptions such as
diplomatic immunity, sovereign immunity, and the right of innocent passage. Judicial
decisions such as The Schooner Exchange and The Lotus Case have clarified the scope
and limits of territorial authority. Consequently, territorial jurisdiction remains the
primary mechanism through which states exercise legal authority while preserving
international peace, cooperation, and respect for the sovereignty of other nations.




3. WHAT IS STATE SUCCESSION? EXPLAIN THE RIGHTS AND DUTIES
ARISING OUT OF SUCCESSION.

1. Define International Law and trace the development of International Law.

International law is the body of legal rules, norms, and standards that apply between
sovereign states and other legally recognized international actors. Historically known
as the "law of nations," the term "international law" was first coined by the English
philosopher Jeremy Bentham in 1789.Definitions of International LawThe definition of
international law has evolved from a state-centric view to a broader perspective that
includes global institutions and individuals.Traditional Definition: Classic jurists like
L. Oppenheim defined it as the "body of customary and conventional rules which are
considered legally binding by civilized states in their intercourse with each other." This
perspective viewed independent sovereign states as the sole actors.Modern Definition:
Today, it encompasses rules regulating the conduct of States, international organizations
(like the United Nations), and, to a certain extent, private individuals and non-state
entities regarding human rights and international crimes.Historical Development of
International LawThe evolution of international law can be traced through five distinct
chronological eras:1. Antiquity (Pre-Christian Era)The earliest foundations of
international rules emerged from cooperative agreements, peace pacts, and boundary
treaties between ancient civilizations.Mesopotamia (c. 2100 BCE): A boundary treaty
between the rulers of the city-states Lagash and Umma is recognized as one of the oldest
international agreements.Egypt and Hittites (c. 1258 BCE): Pharaoh Ramses II and
King Hattusilis III signed an "Eternal Peace" pact establishing defensive alliances and
extradition procedures.Ancient India and China: Developed rich traditions regarding
diplomacy, political alliances, and rules of engagement in warfare. Ancient Greece: The
interactions between independent Greek city-states laid the groundwork for early
diplomatic immunities, arbitration, and the laws governing war and peace.2. The
Roman Empire and the Middle AgesThe expansion of the Roman Empire and the
subsequent rise of religious philosophy heavily shaped the intellectual foundation of
global legal systems.Jus Gentium: The Romans created the jus gentium (law of nations)
to govern legal interactions between Roman citizens and foreigners. Rooted in the
concept of Natural Law, it was viewed as a set of universal rules applicable to all
humans.The Middle Ages: Thinkers like St. Thomas Aquinas infused Natural Law with
Christian theology. Transnational merchant laws (lex mercatoria) and maritime codes,
such as the Rolls of Oléron, emerged to regulate cross-border trade.3. The Renaissance
and the Peace of Westphalia (16th—17th Centuries) The birth of the modern international
legal system occurred alongside the emergence of independent, secular European
nation-states.Hugo Grotius: Celebrated as the "Father of International Law," Grotius
published De Jure Belli ac Pacis (On the Law of War and Peace) in 1625. He argued
that the law of nations is separate from divine law and is binding because states choose
to consent to it.Peace of Westphalia (1648): This critical treaty ended the Thirty Years'
War and established the modern state system. It introduced the foundational principles
of territorial integrity and state sovereignty, ensuring that states are legally equal




independent units.4. The 19th Century and the Rise of PositivismDuring this era,
international law shifted away from philosophical Natural Law toward Legal
Positivism, which argues that international law is created through actual state practice,
consent, and treaties.Congress of Vienna (1815): Established the Concert of Europe,
standardizing rules for formal diplomacy and collective security.Early Codification:
States began formally drafting multilateral treaties to regulate human suffering. The
Geneva Convention (1864) laid the groundwork for International Humanitarian Law
(protecting the wounded in war), while the Hague Conferences (1899 and 1907)
established regulations for the laws of war and peaceful dispute settlement.5. The
Modern Era (20th Century to Present)Devastation from the World Wars triggered a shift
from state self-interest toward mandatory institutional cooperation and global
accountability. The League of Nations (1919): Created after World War I, it was the first
major intergovernmental organization aimed at preventing global conflicts, though it
ultimately failed to stop World War II.The United Nations (1945): The UN Charter
banned the unauthorized use of force in international relations. The UN system
expanded international law into completely new territories, including human rights,
international space law, environmental law, and the UN Convention on the Law of the
Sea (UNCLOS).Decolonization: Post-WWII decolonization led to scores of newly
independent nations in Asia and Africa, democratizing international law and infusing it
with diverse political and economic perspectives.Judicial Accountability: The
establishment of the International Court of Justice (ICJ) as the principal judicial organ
of the UN, along with the creation of the International Criminal Court (ICC),
institutionalized the enforcement of state responsibility and individual accountability
for war crimes.Would you like to explore a specific aspect of this topic further? I can
provide detailed notes on the sources of international law (such as treaties and customs)
or explain the differences between Public and Private International Law.Al responses
may include mistakes. For legal advice, consult a professional. Learn more31
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LawHistorical Evolution of International Law (Chronological Eras)Phase I: Antiquity
and Ancient Civilizations (Pre-Christian Era)Phase II: The Roman Empire and Middle
Ages (Jus Gentium & Natural Law)Phase III: Renaissance and the Birth of Modern
State Sovereignty (16th—17th Century)Phase IV: The 19th Century and the Rise of
PositivismPhase V: The Modern Era and Institutionalization (20th Century to
Present)Key Factors Accelerating Modern GrowthConclusion & Critical Appraisall.
INTRODUCTION & ETYMOLOGY International law serves as the bedrock of order
in our globalized society. It provides a normative framework that regulates the actions
of global entities, ensuring predictable, peaceful interactions.Etymology: The term
"International Law" was first used by the eminent English philosopher Jeremy Bentham
in 1789 in his work An Introduction to the Principles of Morals and Legislation.Prior
Nomenclature: Before Bentham, the system was universally referred to as the Jus
Gentium (Law of Nations).Primary Objective: To substitute physical conflict with legal
reasoning, maintain global peace, and facilitate cross-border cooperation.2.
COMPREHENSIVE DEFINITIONS OF INTERNATIONAL LAWTo secure a
comprehensive understanding, the definition must be split into two contrasting
historical schools of thought:A. Traditional School (State-Centric View)This classical
view considers sovereign states as the sole subjects of international law.Prof. L.
Oppenheim: "Law of Nations or International Law is the name for the body of
customary and conventional rules which are considered legally binding by civilized
states in their intercourse with each other."Critique: This definition is outdated. It fails
to account for international organizations, ignores individuals, and uses the obsolete,
subjective phrase "civilized states."J.L. Brierly: Brierly defined it as "the body of rules
and principles of action which are binding upon civilized states in their relations with
one another."B. Modern School (Inclusive View)Modern jurists recognize that the
international arena now includes non-state actors, international bodies, and
individuals.Philip C. Jessup: Coined the term "Transnational Law" to include all law
that regulates actions or events that transcend national frontiers, encompassing both
public and private actors.Starke’s Definition: “International law may be defined as that
body of law which is composed for its greater part of the principles and rules of conduct
which states feel themselves bound to observe... and which also includes: (a) the rules
of law relating to the functioning of international institutions and (b) rules of law
relating to individuals and non-state entities.”3. NATURE AND CHARACTER OF
INTERNATIONAL LAWA classic academic debate centers on whether international
law 1s "true law."The Austinian View (Vanishing Point of Jurisprudence): John Austin
argued that international law is not true law but merely "positive international morality."
He claimed it lacks a sovereign legislative authority, an effective executive enforcement
mechanism, and a centralized judiciary.The Modern Juridical View: Jurists like Sir
Frederick Pollock and Louis Henkin counter this by stating that states consider
themselves bound by these rules. Violations are treated as breaches of legal obligations,
not just moral missteps. Louis Henkin famously noted: "Almost all nations observe
almost all principles of international law and almost all of their obligations almost all
of the time."4. HISTORICAL EVOLUTION OF INTERNATIONAL LAW[Antiquity]




---> [Roman/Middle Ages] ---> [Westphalia (1648)] ---> [19th C. Positivism] --->
[Modern UN Era]

Phase I: Antiquity and Ancient Civilizations (Pre-Christian Era)The historical roots of
international law are found in early treaties and diplomatic codes.Treaty of Lagash and
Umma (c. 2100 BCE): Signed between two Mesopotamian city-states, this is
recognized as the world's oldest recorded boundary treaty, inscribed on a stone block to
settle a border dispute.The Egyptian-Hittite Peace Treaty (c. 1258 BCE): Signed
between Pharaoh Ramses Il and King Hattusilis III. It established an alliance, promised
mutual defense against enemies, and included explicit clauses on the extradition of
political refugees.Ancient India: Texts like the Manusmriti and Arthashastra detailed
strict rules governing diplomacy, the immunity of envoys, and the distinction between
combatants and non-combatants during war.Phase II: The Roman Empire and Middle
AgesThis era introduced foundational jurisprudence that bridged national and
international spaces.Jus Gentium: The Romans maintained Jus Civile for their citizens,
but created Jus Gentium (law of nations) to govern legal relationships between Romans
and non-Romans. It was based on universal equity and universal reason.The Influence
of Natural Law: Medieval Christian scholars, including St. Thomas Aquinas, merged
Roman legal concepts with theology. They argued that a universal, immutable law of
nature governed all rulers.Lex Mercatoria (Law Merchant): The expansion of maritime
trade led to independent merchant codes, such as the Rolls of Oléron, which laid early
foundations for modern international trade and maritime law.Phase I1I: Renaissance and
the Birth of Modern State Sovereignty (16th—17th Century)The collapse of the Holy
Roman Empire paved the way for independent nations.Hugo Grotius (1583—1645):
Known as the "Father of International Law." In his seminal 1625 work, De Jure Belli
ac Pacis (On the Law of War and Peace), Grotius stripped international law of its purely
religious undertones. He argued that the law of nations is secular, rational, and built on
the collective consent of states.The Peace of Westphalia (1648): This historic peace
settlement ended the Thirty Years' War in Europe. It established the modern nation-state
system, introducing the twin principles of territorial integrity and state sovereignty. It
declared all sovereign states legally equal, regardless of size or power.Phase IV: The
19th Century and the Rise of PositivismThis era marked a major philosophical shift
from Natural Law (divine/rational rules) to Legal Positivism (written laws based on
explicit state consent).The Congress of Vienna (1815): The first major diplomatic
conference aimed at establishing a European balance of power. It standardized
diplomatic ranks and rules of protocol.Early Codification Movements: States began
formally codifying international rules through multilateral treaties:Geneva Convention
(1864): Initiated by Henri Dunant, it established rules protecting wounded soldiers on
the battlefield, forming the basis of International Humanitarian Law.Hague
Conferences (1899 and 1907): These landmark conventions established codified rules
governing land warfare, prohibited specific weapons, and created the Permanent Court
of Arbitration (PCA).Phase V: The Modern Era and Institutionalization (20th Century
to Present)The global devastation of two World Wars forced states to build institutional
legal systems.The League of Nations (1919): Established via the Treaty of Versailles




after World War I, it was the first political international organization tasked with
maintaining global collective security. Its structural flaws led to its collapse ahead of
World War II.The United Nations Charter (1945): The creation of the UN radically
altered international law. Article 2(4) of the UN Charter strictly prohibited the threat or
use of force against the territorial integrity of any state.Expansion of Scope: Post-1945,
the discipline expanded into specialized fields via major global treaties:Human Rights:
The Universal Declaration of Human Rights (UDHR, 1948).Law of the Sea: The United
Nations Convention on the Law of the Sea (UNCLOS, 1982).International Criminal
Justice: The creation of the International Court of Justice (ICJ) and the Nuremberg
Trials, which culminated in the 1998 Rome Statute and the creation of the International
Criminal Court (ICC) to hold individuals accountable for war crimes.5. KEY
FACTORS ACCELERATING MODERN GROWTHThe rapid growth of modern
international law is driven by four key factors:The Decolonization Movement: The
post-WWII emergence of independent nations in Asia and Africa changed international
law from a Eurocentric club into a democratic global system.Technological Expansion:
The rise of aviation, satellite telecommunications, and cyberspace required new,
specialized legal frameworks.Global Economic Interdependence: The creation of the
World Trade Organization (WTO) and the International Monetary Fund (IMF)
integrated national economies under global rules.Transnational Challenges: Cross-
border crises like climate change, global terrorism, and pandemics require international
treaty-based frameworks, as no single state can resolve them alone.6. CONCLUSION
& CRITICAL APPRAISALInternational law has transformed from a primitive system
of bilateral peace pacts into a sophisticated, multi-layered legal order. While it faces
ongoing challenges regarding enforcement—particularly when powerful nations
bypass multilateral consensus—it remains a vital mechanism for global stability. It has
successfully moved away from its narrow, state-centric past to protect human rights,
regulate global commerce, and preserve our shared global environment.To help you
prepare further for your exam, let me know if you would like me to draft a similar
answer detailing the Sources of International Law (Article 38 of the ICJ Statute) or a
breakdown of the differences between Monism and Dualism.You said: 2. Discuss the
various sources of International Law with special reference to custom as a source.
ANSWER THIS LIKE A 16 MARK ANSWER AND ADD INDEX AND IN
PARAGRAPHSHere is a comprehensive, academically rigorous essay tailored to score
maximum marks for a 16-mark university examination question. The content is
organized in clear, logically structured paragraphs with an index for high
scannability. EXAMINATION ANSWER: SOURCES OF INTERNATIONAL LAW
WITH SPECIAL REFERENCE TO CUSTOMINDEX / SYNOPSISIntroduction to
Sources of International LawStatutory Framework: Article 38 of the ICJ StatutePrimary
and Secondary Sources: An Overviewlnternational Conventions / TreatiesGeneral
Principles of Law Recognized by Civilized NationsSubsidiary Means (Judicial
Decisions and Juristic Teachings)In-Depth Analysis of Custom as a Primary
SourceDefinition and Nature of Customary International Law (CIL)The Two




Fundamental Elements of CustomElement 1: State Practice (Objective/Material
Element)Element

2: Opinio Juris sive Necessitatis (Subjective/Psychological Element)Key Judicial
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Critical Appraisall. INTRODUCTION TO SOURCES OF INTERNATIONAL LAWIn
municipal law, identifying the sources of law is straightforward due to the presence of
a central legislature, such as a parliament. In international law, however, there is no
global sovereign or world parliament to enact legislation. Consequently, determining
what constitutes a legally binding rule requires examining the recognized ways in which
international obligations are created.The term "sources" does not refer to the historical
origin of a rule, but rather to the legal methods and processes through which
international law is formulated, verified, and validated. Understanding these sources is
essential for international courts, sovereign states, and legal scholars to determine
whether a specific state action is legally permitted or prohibited under global law.2.
STATUTORY FRAMEWORK: ARTICLE 38 OF THE ICJ STATUTEThe most
authoritative and universally accepted statement on the sources of international law is
found in Article 38(1) of the Statute of the International Court of Justice (ICJ). This
provision directs the ICJ, whose primary function is to decide disputes submitted to it
in accordance with international law, on what legal rules it must apply.Article 38(1)
categorizes the sources into four distinct categories:(a) International conventions,
whether general or particular, establishing rules expressly recognized by the contesting
states;(b) International custom, as evidence of a general practice accepted as law;(c)
The general principles of law recognized by civilized nations;(d) Subject to the
provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of
rules of law.

3. PRIMARY AND SECONDARY SOURCES: AN OVERVIEWLegal scholars
generally divide the sources listed in Article 38 into primary (formal) sources and
secondary (subsidiary) sources. While there is no explicit hierarchy written into the text,
international courts treat treaties, custom, and general principles as the core pillars of
international obligations, while court decisions and expert academic texts serve as
supportive tools.International Conventions / TreatiesTreaties are written, formal
agreements explicitly entered into by sovereign states. They can be bilateral (between
two states) or multilateral (involving many states). Multilateral treaties, such as the
Vienna Convention on the Law of Treaties (VCLT) or the United Nations Charter,
function similarly to global legislation. Treaties are built on the fundamental principle
of pacta sunt servanda, meaning agreements must be kept in good faith. They only bind
the states that choose to sign and ratify them.General Principles of Law Recognized by
Civilized NationsThis source serves as a vital gap-filler when no specific treaty rule or
customary law exists to resolve a dispute. General principles are fundamental legal
concepts rooted in the domestic legal systems of most nations worldwide. Examples
include the principle of good faith, the rule of res judicata (that a final judgment is




conclusive), the prohibition of unjust enrichment, and the right to a fair hearing (audi
alteram partem). By applying these principles, international courts prevent a situation
of non-liquet, where a judge cannot decide a case due to a total lack of clear
law.Subsidiary Means (Judicial Decisions and Juristic Teachings)Judicial decisions and
academic writings are not direct sources of law, but are secondary tools used to clarify,
interpret, and identify existing rules. Under Article 59 of the ICJ Statute, the doctrine
of stare decisis (binding precedent) does not apply to the ICJ; its decisions only bind
the specific parties involved in that particular case. However, previous rulings carry
immense weight and are routinely cited to maintain legal consistency. Similarly, the
writings of highly qualified legal scholars help clarify vague customary rules and shape
the academic evolution of international law.

4. IN-DEPTH ANALYSIS OF CUSTOM AS A PRIMARY SOURCEHistorically,
international custom was the dominant source of the law of nations, regulating
diplomacy, maritime trade, and warfare long before the rise of massive multilateral
treaties. Even in today's highly codified international system, custom remains vital
because it fills gaps where treaties are silent and binds states that have chosen not to
sign specific conventions

Definition and Nature of Customary International Law (CIL)As defined in Article
38(1)(b), international custom requires "evidence of a general practice accepted as law."
A custom is not a sudden decree; it is a rule of conduct that evolves through long-
standing usage. For a widespread state practice to cross the line and become a binding
rule of Customary International Law (CIL), it must meet a two-pronged test. It must
possess both a material element (what states actually do) and a psychological element
(why states do it).Element 1: State Practice (Objective/Material Element)State practice
refers to the actual, visible conduct of sovereign states across the international arena.
This practice can take many forms, including physical acts on the ground, official
diplomatic correspondence, national legislation, executive statements, military
manuals, and votes cast on resolutions within international organizations like the United
Nations. To generate a rule of custom, this practice must satisfy three core
criteria:Consistency and Uniformity: The practice does not need to be completely
universal, but it must be substantially uniform. Minor contradictions or occasional
deviations by states will not prevent a custom from forming, provided their general
behavior aligns with the rule.Generality: The practice must be followed by a broad and
representative cross-section of states. Crucially, this must include "specially affected
states"—those nations whose specific geographic or political interests are directly
involved in the issue (e.g., major maritime nations must participate to establish a custom
regarding the law of the sea).Duration: While custom traditionally required a long
passage of time, modern international law recognizes that a rule can emerge quickly. If
state practice is widespread and highly uniform, a lengthy duration is not strictly
necessary.Element 2: Opinio Juris sive Necessitatis (Subjective/Psychological
Element)State practice alone is not enough to create binding international law. States
perform many routine acts out of habit, tradition, international courtesy, or political




convenience—such as rolling out a red carpet for a visiting head of state or providing
foreign aid during a crisis. These actions do not create legal obligations.To transform a
regular practice into a rule of customary international law, states must act with opinio
juris. This means a state must follow the practice out of a firm conviction that it is
legally required to do so by international law. It must believe that if it deviates from the
practice, it will commit a legal wrong and face international responsibility.5. KEY
JUDICIAL MILESTONES ON CUSTOMARY INTERNATIONAL LAWThe two-
element test for custom has been shaped and refined by several landmark rulings from
the Permanent Court of International Justice (PCIJ) and the International Court of
Justice (ICJ):The Lotus Case (PCLJ, 1927): This early case emphasized the strict
requirement for opinio juris. France argued that a custom existed preventing states from
prosecuting foreign captains for collisions on the high seas, pointing out that states
rarely initiated such prosecutions. The court rejected France's argument, ruling that a
mere failure to prosecute (abstention) does not prove custom unless states consciously
abstained because they believed they were legally forbidden from acting.North Sea
Continental Shelf Cases (ICJ, 1969): This is the most famous judgment on the
formation of custom. The ICJ explicitly confirmed that both widespread state practice
and opinio juris must exist together to form customary international law. The court
stated that the acts must "amount to a settled practice" and be carried out in such a way
as to demonstrate a belief that the practice is rendered obligatory by the existence of a
rule of law requiring it.Nicaragua v. United States (ICJ, 1986): In this historic case
concerning military interventions, the ICJ clarified that state practice does not need to
be in absolute, flawless conformity with a rule to establish custom. If a state acts in a
way that violates a customary rule (such as using force against another nation) but tries
to justify its behavior by appealing to recognized legal exceptions (like self-defense),
its argument actually reinforces and confirms the existence of the customary rule rather
than destroying it.6. THE PERSISTENT OBJECTOR RULEBecause customary
international law generally binds all nations automatically once it is established, the
international legal system includes a protective mechanism known as the Persistent
Objector Rule.If a sovereign state clearly, openly, and consistently objects to an
emerging rule of customary international law from the very beginning of its formation,
that state is not bound by the rule once it matures into law. This rule protects state
sovereignty by ensuring that a nation cannot be forced to follow a new customary
obligation against its clear, documented will. However, this exception is strictly limited;
a state cannot become a persistent objector to rules that have achieved the status of jus
cogens—the highest tier of peremptory international norms from which no derogation
is ever permitted, such as the absolute prohibitions against genocide, piracy, slavery,
and torture.7. CONCLUSION & CRITICAL APPRAISALIn conclusion, Article 38 of
the ICJ Statute provides a well-rounded blueprint of the sources of international law,
balancing written treaties with unwritten custom and foundational general principles.
Among these sources, international custom stands out as a unique and dynamic
force.While critics often argue that custom is inherently vague, difficult to prove, and
slower to identify than a clearly written treaty, it remains indispensable to global order.




Customary international law serves as a universal legal floor, binding the global
community together under shared rules of behavior, even when political gridlock
prevents the signing of formal treaties.To ensure you are fully prepared for your exams,
let me know if you would like me to outline a 16-mark answer on the relationship
between International Law and Municipal Law (Monism vs. Dualism) or a detailed
essay on Treaties as a Source of Law (including the grounds for treaty invalidation
under the VCLT).Al responses may include mistakes. For legal advice, consult a
professional. Learn moreYou said: 3. Explain the British practice regarding the
application of International Law within the municipal sphere. ANSWER THIS LIKE A
16 MARK ANSWER AND ADD INDEX AND IN PARAGRAPHSHere is a
comprehensive, academically rigorous essay tailored to score maximum marks for a
16-mark university examination question. The content is organized in clear, logically
structured paragraphs with an index for high scannability, incorporating British
constitutional principles and landmark judicial precedents. EXAMINATION
ANSWER: BRITISH PRACTICE REGARDING THE APPLICATION OF
INTERNATIONAL LAW IN THE MUNICIPAL SPHEREINDEX /
SYNOPSISIntroduction to International Law in the Municipal SphereTheoretical
Foundations: Monism vs. DualismCore Principles of the British Constitutional
FrameworkApplication of Customary International Law (CIL) in the UKThe
Blackstonian Doctrine of IncorporationThe Modern Qualified Doctrine of
IncorporationLimitations and ExceptionsApplication of International Treaties
(Conventional Law) in the UKThe Strict Doctrine of TransformationThe Constitutional
Justification: Crown Prerogative vs. Parliamentary SovereigntyThe Impact of the
Human Rights Act 1998 and Post-Brexit RealitiesConclusion & Critical Appraisall.
INTRODUCTION TO INTERNATIONAL LAW IN THE MUNICIPAL SPHEREThe
relationship between international law and municipal (domestic) law is one of the most
complex areas of constitutional jurisprudence. As global governance expands, domestic
courts are increasingly required to determine how rules created on the international
stage apply within their borders.Each sovereign nation tackles this issue based on its
unique constitutional history. British practice is particularly distinct, drawing a sharp,
historic line between unwritten customary international law and written treaties. This
dual approach balance Britain's global legal commitments with its foundational
constitutional principles of parliamentary supremacy and the separation of powers.2.
THEORETICAL FOUNDATIONS: MONISM VS. DUALISMTo understand British
practice, it is necessary to examine the two competing legal theories that govern how
international law interacts with domestic legal systems:Monism: This theory views
international law and domestic law as components of a single, unified legal system. In
a monist state (such as the Netherlands), international law is automatically integrated
into the domestic legal framework upon ratification, without needing domestic
legislation. If a conflict arises, international law generally takes precedence.Dualism:
Conversely, dualism views international law and domestic law as two entirely separate
legal systems operating on different planes. International law regulates relationships
between sovereign states, while domestic law governs the relationships of individuals




within a state. In a dualist system, international law cannot apply domestically unless it
is explicitly "translated" or transformed into national law by an act of parliament. The
United Kingdom is fundamentally dualist in its approach to treaties, but leans toward a
monist approach regarding customary international law.3. CORE PRINCIPLES OF
THE BRITISH CONSTITUTIONAL FRAMEWORKThe UK's approach to
international law is dictated by two core pillars of its unwritten constitution:The Royal
Prerogative: The executive branch of the British government (the Crown, led by the
Prime Minister and the Cabinet) possesses the absolute power to conduct foreign
relations. This includes the power to negotiate, sign, and ratify international treaties
without needing prior parliamentary approval.Parliamentary Sovereignty: Parliament is
the supreme lawmaking authority in the United Kingdom. No person or body—
including the executive Crown—can make law that overrides an Act of Parliament, nor
can any court invalidate parliamentary legislation.Because the executive can sign
treaties without parliament, a strict constitutional safeguard is required: treaties signed
by the executive cannot automatically alter domestic law, create criminal offences, or
affect the rights of British citizens. To do so would allow the executive to bypass
parliament and manufacture domestic law via international treaties.4. APPLICATION
OF CUSTOMARY INTERNATIONAL LAW (CIL) IN THE UKCustomary
International Law (CIL)—rules derived from a general and consistent practice of states
followed out of a sense of legal obligation (opinio juris)—is treated generously by
English common law

The Blackstonian Doctrine of IncorporationHistorically, the UK adopted a monist
stance toward customary law via the Doctrine of Incorporation. First formulated by the
legendary jurist Sir William Blackstone in his Commentaries on the Laws of England
(1765), this doctrine states that the law of nations is adopted in its full extent by the
common law, and is part of the law of the land. Under this classic view, when an
international custom matures, it is automatically absorbed into English common law
without requiring an enabling Act of Parliament. This principle was famously affirmed
in cases like Triquet v. Bath (1764).The Modern Qualified Doctrine of
IncorporationOver time, the absolute incorporation of customary law was refined to
respect the supremacy of British statutes. The modern position was established in
Chung Chi Cheung v. The King (1939), where Lord Atkin famously noted that
international law has no validity in domestic courts except so far as its principles are
accepted and received by domestic law.Thus, the modern doctrine is qualified
incorporation: Customary International Law is automatically treated as part of English
common law, provided it does not conflict with an existing Act of Parliament or a
binding precedent delivered by a higher domestic court.Limitations and
ExceptionsThere are three clear limits to applying customary international law in
British courts:Statutory Conflict: If a rule of customary international law clashes with
an Act of Parliament, the domestic statute prevails absolutely. British judges are
constitutionally bound to uphold the act of parliament, leaving the state to resolve any
resulting breach of international law on the diplomatic stage.Judicial Precedent: Under
the English doctrine of stare decisis, a lower court is bound by the decisions of a higher




court. If a rule of customary international law evolves but clashes with an older, binding
decision of the UK Supreme Court (or House of Lords), an English court must follow
the domestic precedent until a high enough court overrules it. This was evident in
Trendtex Trading Corp v. Central Bank of Nigeria (1977), though the Court of Appeal
ultimately allowed a modern custom on sovereign immunity to override an outdated
common law rule.Acts of State: British courts will not enforce customary international
law if doing so requires judging an "Act of State"—such as high-level executive
decisions concerning war, peace, or treaties with foreign powers.5. APPLICATION OF
INTERNATIONAL TREATIES (CONVENTIONAL LAW) IN THE UKUnlike its
flexible approach to customary law, the United Kingdom adopts a strict,
uncompromising dualist approach toward international treaties and conventions.The
Strict Doctrine of Transformationln British practice, an international treaty signed and
ratified by the government does not automatically become part of domestic law. It exists
purely on the international plane, creating rights and obligations between the UK and
other nations, but remaining invisible to domestic courts.For a treaty to take effect
within the UK and be enforceable by citizens, it must undergo the Doctrine of
Transformation. Parliament must pass a specific piece of domestic legislation—an Act
of Parliament—that deliberately implants the treaty's provisions into UK law. Without
this enabling act, a treaty cannot alter domestic legal rights or be used as a direct cause
of action in an English lawsuit.Landmark Precedents Confirming TransformationThis
dualist rule has been consistently reinforced by the highest courts in the UK:The
Parlement Belge (1879): The Court of Appeal ruled that a treaty concluded by the
Crown could not strip British subjects of their private legal rights or grant immunity to
a foreign ship unless parliament had explicitly sanctioned that treaty via
legislation.Maclaine Watson v. Department of Trade and Industry (1989): In the
International Tin Council case, Lord Oliver delivered a definitive statement on the
dualist approach: "A treaty is not part of English domestic law unless and until it has
been incorporated into the law by legislation... Unincorporated treaties are non-
justiciable in a domestic court."R (Miller) v. Secretary of State for Exiting the European
Union (2017): In the historic Brexit litigation, the UK Supreme Court reaffirmed this
foundational rule. The court emphasized that the Crown's treaty-making powers under
the royal prerogative operate exclusively on the international plane. The executive
cannot use its prerogative power to alter domestic law or strip citizens of statutory rights
unless explicitly authorized by an Act of Parliament.6. THE IMPACT OF THE
HUMAN RIGHTS ACT 1998 AND POST-BREXIT REALITIESThe absolute divide
between international and domestic law has seen major practical shifts through targeted
legislation. The most prominent example is the Human Rights Act (HRA) 1998.For
decades, the European Convention on Human Rights (ECHR)—an international treaty
signed by the UK in 1950—could not be directly enforced in British courts due to the
dualist rule. British citizens had to take the lengthy, expensive step of appealing directly
to the European Court of Human Rights in Strasbourg. To remedy this, Parliament
passed the HRA 1998, which effectively transformed and pulled the core rights of the
ECHR directly into UK domestic law. Under Section 3 of the HRA, British judges are




required to interpret domestic legislation, as far as possible, in a way that is compatible
with ECHR rights, bridging the gap between international commitments and domestic
litigation.Similarly, the UK's relationship with European Union law demonstrated a
unique, parliament-sanctioned exception to standard dualism. By passing the European
Communities Act 1972, Parliament chose to give EU treaties direct effect and
supremacy within the UK legal system (as seen in the famous Factortame cases).
However, following the 2016 referendum and the subsequent passage of the European
Union (Withdrawal) Act 2018, Parliament chose to repeal the 1972 act, reasserting
standard dualist boundaries and reclaiming full domestic control over its legal
architecture.7. CONCLUSION & CRITICAL APPRAISALIn summary, British
practice regarding international law is a direct reflection of its constitutional
architecture. By automatically accepting Customary International Law through the
Doctrine of Incorporation, the UK shows deep respect for universally accepted global
standards. At the same time, by strictly requiring an Act of Parliament to adopt treaties
through the Doctrine of Transformation, it prevents the executive branch from
bypassing the democratic legislative process. This balanced approach ensures that while
the United Kingdom remains an active, law-abiding member of the international
community, its domestic legal system remains firmly anchored in the foundational
principle of Parliamentary Sovereignty.To help you prepare comprehensively for your
exams, let me know if you would like to move on to a 16-mark answer analyzing the
Indian practice regarding the application of International Law (with reference to
Articles 51 and 253 of the Constitution) or an essay on State Recognition (Constitutive
vs. Declaratory Theories).Al responses may include mistakes. For legal advice, consult
a professional. Learn moreYou said: 4. Discuss the theories regarding the
relationship between International Law and Municipal Law. LIKE A 16 MARK
ANSWER AND ADD INDEX AND IN PARAGRAPHSHere is a comprehensive,
academically rigorous essay tailored to score maximum marks for a 16-mark university
examination question. The content is organized in clear, logically structured paragraphs
with a detailed index for high scannability, incorporating key jurisprudential debates
and landmark theories. EXAMINATION ANSWER: THEORIES REGARDING THE
RELATIONSHIP BETWEEN INTERNATIONAL LAW AND MUNICIPAL
LAWINDEX / SYNOPSISIntroduction to the Inter-RelationshipThe Monistic Theory
(Unity of the Legal Order)Core Philosophical UnderpinningsThe Radical Monism of
Hans Kelsen (The Grundnorm)The Humanitarian Monism of Hersch LauterpachtThe
Dualistic Theory (Plurality of Legal Orders)Core Philosophical UnderpinningsThe
Views of Heinrich Triepel and Dionisio AnzilottiKey Differences: International vs.
Municipal LawlIntermediate and Modern Reconciliatory TheoriesThe Theory of
TransformationThe Theory of DelegationThe Theory of Specific Adoption /
HarmonizationFitzmaurice-Anzilotti ~ Modification = (The  Pluralist  Realist
View)Practical Application and State PracticeConclusion & Critical Appraisall.
INTRODUCTION TO THE INTER-RELATIONSHIPThe relationship between
international law and municipal (domestic) law constitutes one of the most structurally
complex and philosophically debated areas of global jurisprudence. As globalization




deepens and the regulatory reach of international law expands into areas traditionally
reserved for domestic governance—such as human rights, commerce, and criminal
justice—understanding how these two systems interact is vital.The core of the debate
centers on a fundamental question: Do international law and domestic law belong to a
single, unified legal system, or do they exist as completely independent, self-contained
legal universes? To answer this question, jurists over the centuries have formulated
several distinct legal theories. These theories are not merely academic; they dictate how
national judges handle international treaties and custom when deciding cases brought
by everyday citizens.2. THE MONISTIC THEORY (UNITY OF THE LEGAL
ORDER)Monism is a school of thought built on the premise that all law forms a single,
unified, and continuous legal structure. Monists reject the idea that international law
and domestic law operate on entirely different planes. Instead, they argue that both
systems regulate the same ultimate subjects: individual human beings

Core Philosophical UnderpinningsMonistic theory is heavily rooted in the traditions of
Natural Law, which views all legal rules as reflections of higher ethical truths or
universal reason. To a monist, law is an interconnected web. Because international law
dictates the behavior of states, and states are simply collections of individual human
beings, international law is directly connected to the legal order governing those
individuals domestically. If an international rule and a domestic rule clash, monism
argues that international law must automatically take precedence, invalidating the
conflicting domestic law without needing any translation by national parliaments.The
Radical Monism of Hans Kelsen (The Grundnorm)The most famous defender of
monism was the Austrian jurist Hans Kelsen, who approached the issue through his
"Pure Theory of Law." Kelsen constructed a structural pyramid of law, where every
legal rule derives its validity from a higher, more authoritative rule. At the very peak of
this pyramid sits a single, foundational premise known as the Grundnorm (Basic Norm).
Kelsen placed the core principle of international law—pacta sunt servanda (agreements
must be kept in good faith)—as the ultimate Grundnorm of the entire planet.
Consequently, because domestic constitutions derive their structural legitimacy from
international recognition, municipal law is inherently subordinate to the supreme
authority of international law.The Humanitarian Monism of Hersch LauterpachtSir
Hersch Lauterpacht approached monism from a deeply ethical, human-centric
perspective. He argued that the state is not a mystical, abstract entity, but a practical
instrument designed by humans to protect humans. Because both international law and
domestic law share the exact same ultimate objective—protecting the rights and welfare
of individual human beings—they cannot be separated. Lauterpacht asserted that
international law offers the most reliable mechanism for safeguarding universal human
rights against the potential tyranny of domestic state legislation.3. THE DUALISTIC
THEORY (PLURALITY OF LEGAL ORDERS)In direct opposition to monism stands
Dualism, a theory which asserts that international law and municipal law are two
entirely separate, independent, and self-contained legal systems that exist on
completely different planes.Core Philosophical UnderpinningsDualism is an offshoot
of Legal Positivism, a philosophy emphasizing that law is not derived from abstract




nature or universal reason, but from the concrete, written consent of sovereign states.
Dualists argue that because international law and domestic law spring from different
sources and regulate different matters, they can never merge into a single legal order. A
rule belonging to international law has absolutely no power or standing within a
domestic territory unless it is formally adopted by that nation's domestic legal processes

The Views of Heinrich Triepel and Dionisio AnzilottiThe structural framework of
dualism was meticulously mapped out by German jurist Heinrich Triepel in 1899.
Triepel argued that the two systems differ fundamentally on two fronts: the subjects
they regulate and the sources they spring from.Italian jurist Dionisio Anzilotti further
refined this dualist view. Anzilotti argued that the two systems are built on entirely
different foundational pillars. Municipal law is built on the principle of conditioning
(where individuals must obey the sovereign will of the state legislature). International
law, however, is built on the principle of coordination (where equal, sovereign states
choose to cooperate based on pacta sunt servanda). Because their underlying logic is so
fundamentally distinct, Anzilotti argued that the two systems can never truly conflict;
they simply operate in different legal spaces.Key Differences: International vs.
Municipal LawTo clearly summarize the dualist position for examination purposes, the
differences can be broken down into three core elements:Sources: Municipal law is
born from the sovereign will of a state's internal constitution and legislature (such as a
parliament). International law is born from the collective, shared will of multiple
sovereign nations expressing their consent through treaties and long-standing
customs.Subjects: The primary subjects of municipal law are private individuals,
corporations, and domestic institutions operating within a country's borders. The
primary subjects of international law are sovereign states and recognized international
bodies (like the United Nations).Relations Regulated: Municipal law governs the
vertical relationship between the sovereign state and its citizens. International law
governs the horizontal relationship between equal, independent sovereign nations on
the global stage.4. INTERMEDIATE AND MODERN RECONCILIATORY
THEORIESBecause the extreme versions of monism and dualism often fail to reflect
the practical reality of how courts operate, modern jurists have developed intermediate,
reconciliatory theories to bridge the gap.The Theory of TransformationRooted in dualist
philosophy, this theory states that an international treaty cannot be applied by domestic
judges unless it undergoes a formal, deliberate process of transformation. The state must
pass an explicit piece of domestic legislation (an Act of Parliament) that converts the
international obligation into domestic statutory law. Critics of this theory argue that
while transformation applies cleanly to written treaties, it fails to explain why courts
routinely apply unwritten customary international law without waiting for a formal act
of parliament.The Theory of DelegationFormulated as a soft defense of monist
principles, the Delegation Theory argues that international law sets out a broad, global
constitutional framework, but deliberately delegates the authority to individual
sovereign states to decide how and when these international rules will take effect within
their borders. Therefore, when a domestic parliament passes a law to implement a treaty,
it is not creating a brand-new domestic rule from scratch; it is simply exercising a power




delegated to it by the overarching international legal system.The Theory of Specific
Adoption / HarmonizationThis theory offers a highly practical compromise. It argues
that domestic judges should not get bogged down in abstract debates over whether law
is unified or separate. Instead, judges should operate with a presumption of harmony.
When interpreting domestic statutes, judges should always assume that their national
parliament did not intend to violate the country's international legal obligations.
Therefore, courts should actively interpret domestic laws in a way that harmonizes them
with international law wherever textually possible.Fitzmaurice-Anzilotti Modification
(The Pluralist Realist View)Sir Gerald Fitzmaurice introduced a highly realistic
refinement to the debate. He argued that international law and domestic law do not
actually clash because they do not operate in the same field. If a state passes a domestic
law that violates an international treaty, that domestic law remains perfectly valid and
enforceable inside the country's borders. However, on the international stage, the state
will be held legally responsible for breaching its treaty promises. The conflict is not a
clash of laws within a single courtroom, but a conflict of obligations on two different
stages.5. PRACTICAL APPLICATION AND STATE PRACTICEIn actual practice, no
country operates as a purely monist or purely dualist state. Instead, nations adopt a
hybrid approach based on their unique constitutional history. The United Kingdom: The
UK exhibits a split personality. It is strictly dualist regarding treaties, requiring an
enabling Act of Parliament before a treaty can affect domestic law (as confirmed in
Maclaine Watson v. Department of Trade and Industry and R (Miller) v. Secretary of
State for Exiting the European Union). However, it behaves in a largely monist fashion
toward customary international law, automatically incorporating it into the common
law via the Blackstonian Doctrine of Incorporation, provided it does not clash with an
explicit act of parliament.The United States: Under Article VI of the US Constitution,
treaties are declared the "supreme Law of the Land." However, American jurisprudence
splits treaties into "self-executing" treaties (monist approach, where the treaty is
automatically enforceable in court) and "non-self-executing" treaties (dualist approach,
requiring an explicit Act of Congress to take effect).India: India leans heavily toward
the dualist tradition, particularly concerning treaties. Under Article 253 of the
Constitution of India, the power to make laws for implementing international treaties
rests solely with the Union Parliament. However, through landmark cases like
Gramophone Company of India v. Birendra Bahadur Pandey (1984) and Vishaka v.
State of Rajasthan (1997), the Supreme Court of India has adopted the theory of
harmonization, ruling that international conventions (such as CEDAW) can be read
directly into domestic law to fill legislative gaps, provided they do not conflict with
fundamental rights or explicit provisions of the Indian Constitution.6. CONCLUSION
& CRITICAL APPRAISALIn conclusion, the theories regarding the relationship
between international law and municipal law have evolved from rigid philosophical
divides into practical tools for constitutional management. While monism offers an
inspiring, idealistic vision of a unified global legal order dedicated to human protection,
dualism provides a realistic defense of democratic self-governance and parliamentary
sovereignty.Modern global governance is increasingly defined not by the absolute




victory of either school, but by the pragmatic application of intermediate theories like
harmonization. By using these flexible frameworks, domestic legal systems can respect
and wuphold their international commitments without eroding the sovereign
constitutional foundations that protect their citizens at home.To ensure you are fully
prepared for your upcoming examinations, let me know if you would like me to draft a
16-mark answer on:The Law of State Recognition (Constitutive vs. Declaratory
Theories)State Succession and its Legal ConsequencesThe Doctrine of Sovereign
Immunity and its Modern ExceptionsAl responses may include mistakes. For legal
advice, consult a professional. Learn moreYou said: LIKE A 16 MARK ANSWER
AND ADD INDEX AND IN PARAGRAPHS Explain Monism and Dualism with
suitable illustrations.Here is a comprehensive, academically rigorous essay tailored to
score maximum marks for a 16-mark university examination question. The content is
organized in clear, logically structured paragraphs with a detailed index for high
scannability, complete with theoretical models and real-world legal
illustrations. EXAMINATION ANSWER: MONISM AND DUALISM WITH
SUITABLE ILLUSTRATIONSINDEX / SYNOPSISIntroduction to Monism and
DualismThe Monistic Theory (Unity of the Legal Order)Core Philosophy and
AssumptionsThe Pyramid of Law: Hans Kelsen’s GrundnormPractical Illustrations of
Monism in ActionThe Dualistic Theory (Plurality of Legal Orders)Core Philosophy and
AssumptionsThe Perspectives of Heinrich Triepel and Dionisio AnzilottiPractical
[lustrations of Dualism in ActionComparative Analysis (Key Distinctions at a
Glance)Modern Hybridization and the Theory of HarmonizationConclusion & Critical
Appraisall. INTRODUCTION TO MONISM AND DUALISMThe interaction
between international law and domestic (municipal) law is governed by two
foundational, competing legal philosophies: Monism and Dualism. As sovereign
nations increasingly participate in global treaties and international organizations,
domestic courts are constantly tasked with figuring out how these external
commitments apply inside their borders.The debate is not merely academic; it dictates
the practical rights of citizens. It answers whether an individual can walk into a local
court and directly sue based on a United Nations convention, or whether that convention
remains entirely invisible until the domestic parliament passes a law approving it.
Monism and Dualism offer two diametrically opposed answers to this fundamental
dilemma.2. THE MONISTIC THEORY (UNITY OF THE LEGAL ORDER)Monism
is a school of legal philosophy built on the premise that all law forms a single,
continuous, and unified legal hierarchy. Monists reject the idea that international law
and domestic law operate in completely separate universes. Instead, they argue that both
systems belong to the same ultimate family of rules, designed to regulate the conduct
of the same ultimate subjects: individual human beings.  +----

Core Philosophy and AssumptionsMonism is historically rooted in the traditions of
Natural Law, which views legal rules as reflections of universal reason, justice, and




human dignity. To a monist, law is an unbroken chain. Because international law
dictates the behavior of states, and states are simply collective groups of human beings,
international law directly trickles down to affect the individual.In a purely monist state,
international law is automatically integrated into the domestic legal system the moment
it is ratified on the global stage. No special act of translation is required. If a conflict
arises between an international treaty obligation and a domestic state law, monism
dictates that international law automatically takes precedence, overriding the local
law.The Pyramid of Law: Hans Kelsen’s GrundnormThe most prominent structural
defense of monism was formulated by the Austrian jurist Hans Kelsen through his "Pure
Theory of Law." Kelsen visualized all law as a strict, hierarchical pyramid. Every law
derives its validity from a rule above it, climbing all the way to the very apex of the
pyramid. At the absolute top sits a single, foundational premise known as the
Grundnorm (Basic Norm).Kelsen declared that the ultimate Grundnorm of the planet is
the international law principle of pacta sunt servanda (agreements must be kept in good
faith). Because domestic constitutions and national laws ultimately derive their
legitimacy from being recognized by the international community, municipal law is
structurally subordinate to international law.Another prominent monist, Sir Hersch
Lauterpacht, championed this view from a humanitarian perspective, arguing that
international law is the ultimate shield to protect individuals from oppressive national
legislation.Practical Illustrations of Monism in ActionIllustration A: The Constitutional
Model of the Netherlands: The Netherlands serves as an excellent real-world example
of monism. Under Article 93 of the Dutch Constitution, provisions of international
treaties that are binding on all persons become directly applicable and enforceable
within the country immediately after they are published. Furthermore, Article 94
explicitly states that domestic statutory regulations do not apply if they conflict with
these directly applicable treaty provisions. If a Dutch citizen finds that a local tax or
zoning law violates an international covenant signed by the Netherlands, the Dutch
judge will strike down the local law and apply the international rule directly.Illustration
B: Self-Executing Treaties in the United States: While the US is a hybrid system, it
utilizes a monist mechanism for what are known as "self-executing treaties." Under
Article VI, Clause 2 of the US Constitution (the Supremacy Clause), treaties made
under the authority of the United States are declared to be the "supreme Law of the
Land." If a treaty is drafted in a way that requires no further domestic legislation to take
effect (self-executing), US courts treat it as an active domestic statute. For instance, in
the landmark case of Asakura v. City of Seattle (1924), a Japanese pawnbroker
successfully used a US-Japan commercial treaty to invalidate a local Seattle ordinance
that blocked non-citizens from getting pawnbroking licenses. The Supreme Court
applied the international treaty directly to override the local city law.3. THE
DUALISTIC THEORY (PLURALITY OF LEGAL ORDERS)In direct contrast to
monism, Dualism asserts that international law and municipal law are two completely
separate, independent, and self-contained legal systems that exist on entirely different
planes




Core Philosophy and AssumptionsDualism is a direct offshoot of Legal Positivism, a
school of thought asserting that law is not born from abstract nature, but from the
explicit, written consent of sovereign authorities. Dualists argue that international law
and domestic law can never merge into a single system because they do not share the
same legal space.An international treaty signed by a president or prime minister exists
purely on the international plane; it binds the country as a diplomatic unit, but it is
completely invisible to a domestic judge. For that international rule to have any effect
inside the territory, it must undergo a complete transformation. The domestic parliament
must step in and pass an internal law that explicitly copies, adopts, or transforms the
international obligation into domestic law. Without this legislative bridge, the treaty
cannot alter the legal rights of ordinary citizens.The Perspectives of Heinrich Triepel
and Dionisio AnzilottiGerman jurist Heinrich Triepel laid the structural foundations of
dualism in 1899 by proving that the two systems differ fundamentally on two
grounds:The Subjects: Municipal law regulates the relationship between private
individuals or between individuals and their state. International law regulates the
relationship exclusively between equal sovereign states.The Sources: Municipal law
springs from the singular, sovereign will of the domestic state (via its constitution or
parliament). International law springs from the collective, combined will of multiple
sovereign nations.lItalian jurist Dionisio Anzilotti added that the two systems are built
on different logical pillars. Municipal law commands obedience based on conditioning
(the subject must obey the sovereign state). International law functions through
coordination (equal nations cooperating based on pacta sunt servanda). Because their
underlying DNA is completely different, a true conflict between them is impossible;
they simply operate in entirely different legal spheres.Practical Illustrations of Dualism
in Actionlllustration A: The Strict Transformation Rule in the United Kingdom: The
UK is a classic dualist state regarding treaties. The executive branch (the Crown) has
the absolute power to negotiate and sign international treaties under the Royal
Prerogative. However, Parliament is the supreme lawmaking authority. If the executive
signs a treaty, that treaty has zero weight in an English court until Parliament passes an
Act of Parliament to "transform" it.This was illustrated in the landmark case Maclaine
Watson v. Department of Trade and Industry (1989) (the International Tin Council
case), where the House of Lords held that courts cannot enforce treaty rights unless
parliament has woven them into domestic law. This rule was heavily reinforced in R
(Miller) v. Secretary of State for Exiting the European Union (2017), where the UK
Supreme Court confirmed that the government cannot use its international treaty-
making powers to alter domestic laws or strip citizens of statutory rights without an
explicit Act of Parliament.Illustration B: The International Tin Council Collapse: To see
how dualism creates a separation of obligations, look at the actual collapse of the
International Tin Council (ITC). The ITC was an international body created by a
multilateral treaty. When it went bankrupt owing millions to creditors, businesses tried
to sue the UK government in English courts to recover the money, pointing to the
international treaty rules governing the ITC. The English courts rejected the claim,
stating that because the specific treaty clauses regarding liability had never been




transformed into an Act of Parliament, they simply did not exist as a matter of domestic
English law. The international obligation existed on the diplomatic stage, but it was
useless inside a domestic courtroom.4. COMPARATIVE ANALYSIS (KEY
DISTINCTIONS AT A GLANCE)To ensure clarity for examination scoring, the
primary structural differences can be summarized across four core parameters:Basis of
DistinctionMonistic TheoryDualistic TheoryUnity of LawViews all law as a single,
interconnected, unified system.Views international and domestic law as two completely
separate systems.Primary SubjectsIndividuals are the ultimate subjects of both legal
spheres.States are the subjects of international law; individuals are the subjects of
domestic law.Domestic EffectAutomatically integrated upon ratification without
domestic laws.Requires formal legislative transformation or translation to have
domestic effect.In Case of Conflictinternational law automatically prevails and
overrides local law.Domestic law prevails inside the country; the treaty breach is
handled via diplomacy.5. MODERN HYBRIDIZATION AND THE THEORY OF
HARMONIZATIONIn today's globalized reality, pure monism and pure dualism are
rarely practiced in their extreme forms. Instead, modern courts utilize a pragmatic
compromise known as the Theory of Harmonization. This theory directs domestic
judges to avoid getting bogged down in abstract philosophical debates and to operate
with a presumption of constitutional harmony.When a judge interprets a domestic
statute, they should always assume that their national parliament did not intend to
violate the country's international legal promises. Therefore, courts will actively
interpret vague or ambiguous domestic laws in a way that aligns smoothly with
international treaties, effectively bridging the gap between monism and
dualism.[llustration: Indian Supreme Court Practice: India follows a largely dualist
framework. Under Article 253 of the Constitution of India, the power to pass legislation
to implement international treaties rests strictly with the Union Parliament. However,
the Supreme Court of India has creatively bypassed strict dualism using the theory of
harmonization.In the landmark case of Vishaka v. State of Rajasthan (1997), there was
a total absence of domestic law addressing sexual harassment at the workplace. Instead
of throwing its hands up due to a lack of a domestic statute, the Supreme Court looked
at the international Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), which India had ratified. The Court ruled that in the
absence of domestic legislation, international conventions can be read directly into
fundamental rights to fill legislative gaps, provided they do not conflict with the explicit
text of the Indian Constitution.6. CONCLUSION & CRITICAL APPRAISALIn
conclusion, Monism and Dualism offer two distinct avenues for managing the
intersection of global commitments and local governance. Monism presents an
idealistic, human-centric vision of a unified legal world dedicated to universal rights
and smooth international cooperation, as illustrated by the constitutional mechanisms
of the Netherlands. Conversely, Dualism offers a practical, sovereignty-focused defense
of democratic lawmaking, ensuring that an executive branch cannot bypass a elected
parliament through international treaties, as illustrated by British constitutional
history.As the boundaries between local issues and global challenges continue to blur,




the modern legal world relies heavily on hybrid tools and the principle of harmonization
to ensure that states can respect global rules while preserving their sovereign legal
identities at home.To round out your exam preparation on this module, let me know if
you would like me to prepare a 16-mark answer on:The Law of State Recognition
(Constitutive vs. Declaratory Theories)The Concept of Nationality and the Rules of
Diplomatic ProtectionThe Doctrine of Sovereign Immunity and the Restrictive
Immunity ParadigmAl responses may include mistakes. For legal advice, consult a
professional. Learn moreYou said: 1. Define recognition and discuss the legal effects of
recognition and Discuss de jure and de facto recognition with decided cases.Here is a
comprehensive, academically rigorous essay tailored to score maximum marks for a
16-mark university examination question. The content is organized in clear, logically
structured paragraphs with a detailed index for high scannability, incorporating key
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Landmark Decided CasesLuther v. James Sagor & Co. (1921)The Arantzazu Mendi
(1939)Carl Zeiss Stiftung v. Rayner & Keeler Ltd (1967)Conclusion & Critical
Appraisall. INTRODUCTION AND DEFINITION OF RECOGNITIONIn
international law, the emergence of a new state or a revolutionary government is not
merely a political event, but a profound legal development. For a new entity to function
smoothly within the global community, existing sovereign states must acknowledge its
political and legal existence. This process is known as Recognition.As defined by Prof.
L. Oppenheim: "In recognizing a state as a member of the international community, the
recognizing state declares that in its opinion, the new state possesses the characteristics
of statehood as required by international law."To satisfy the requirements of
international statehood, an entity must fulfill the classic objective criteria set forth in
Article 1 of the Montevideo Convention on the Rights and Duties of States (1933),
which requires: A permanent population,A defined territory,A functioning government,
andThe capacity to enter into relations with other states.Recognition is the formal
political act whereby an existing state acknowledges that these four criteria have been
met, signaling its willingness to establish formal diplomatic relations with the new
entity.2. THE THEORETICAL DEBATE: THEORIES OF RECOGNITIONBefore
examining the practical effects, it is necessary to outline the two competing
jurisprudential schools of thought regarding the nature of recognition:A. The
Constitutive TheoryChampioned by jurists like Hans Kelsen, L. Oppenheim, and
Hersch Lauterpacht, this theory argues that a new entity does not automatically become
an international person merely by possessing a territory and a government. Instead, the
act of recognition by existing states is what creates or constitutes the legal personality




of the new state. Without recognition, the entity has no rights or duties on the
international stage.Critique: This theory creates an absurd legal paradox. If a new state
is recognized by Country A but rejected by Country B, it would legally exist and not
exist at the exact same time.B. The Declaratory / Evidentiary TheoryDefended by jurists
like J.L. Brierly, Dionisio Anzilotti, and Ian Brownlie, this theory asserts that statehood
exists completely independent of recognition. The moment an entity fulfills the
objective criteria of the Montevideo Convention, it automatically becomes a sovereign
state under international law. Recognition is merely a formal declaration or
acknowledgement of an already existing factual reality.Supporting Evidence: This view
is supported by Article 9 of the Charter of the Organization of American States (OAS),
which explicitly states that the political existence of a state is independent of
recognition by other states.3. LEGAL EFFECTS OF RECOGNITIONThe act of
recognition triggers critical legal consequences, which must be analyzed across two
distinct spheres

A. Internal / Municipal Legal Effects (Within Domestic Courts)When a domestic court
(such as an English or Indian court) is asked to resolve a dispute involving a foreign
nation, the court looks directly to its own executive branch to see if that foreign nation
has been formally recognized. If a state or government is recognized, it gains major
legal rights inside those domestic borders:Right to Sue: The recognized state acquires
the legal standing (locus standi) to file lawsuits in the domestic courts of the recognizing
state to protect its commercial or sovereign interests.Sovereign Immunity: The
recognized state, its head of state, and its public property enjoy absolute immunity from
being sued or prosecuted in local courts without their explicit consent.Legal Validity of
Acts: Local courts will legally respect and enforce the internal laws, decrees, marriages,
and administrative acts issued by the recognized foreign government within its own
territory.Property Succession: The recognized government gains the legal right to take
control of all public property, bank accounts, and embassies belonging to the state
located within the recognizing nation's borders.B. External / International Legal Effects
(On the Global Stage)On the international plane, recognition acts as a formal passport,
integrating the new state into the global legal architecture: Treaty-Making Capacity: It
permits the new state to enter into bilateral or multilateral treaties with the recognizing
states.Diplomatic Relations: It allows the states to exchange formal ambassadors and
set up permanent embassies under the protection of the Vienna Convention on
Diplomatic Relations.State Responsibility: The new state can be held formally
responsible under international law for breaching its international obligations or
damaging foreign interests.4. DE FACTO VS. DE JURE RECOGNITION:
CONCEPTUAL DISTINCTIONSovereign states frequently face situations where a
new revolutionary government seizes power, but its long-term survival remains
uncertain. To manage this political uncertainty without disrupting trade, international
law developed a multi-stage approach to recognition:A. De Facto RecognitionDe facto
recognition is a provisional, temporary, and conditional acknowledgement of a state or
government. It is granted when an existing nation recognizes that a new government
has established effective, practical control over a territory and its population, but there




are doubts about its long-term stability, its permanence, or its willingness to uphold
international obligations. It can be easily withdrawn if the new government loses
physical control of the territory.B. De Jure RecognitionDe jure recognition is a
complete, permanent, and unconditional acknowledgement of a state or government. It
is granted when the recognizing state is fully satisfied that the new government
possesses effective territorial control, commands the general obedience of its people,
enjoys long-term constitutional stability, and is fully capable and willing to execute its
international obligations. Once granted, de jure recognition is permanent and cannot be
easily revoked; it can generally only be ended if the recognized state completely ceases
to exist.5. KEY DISTINCTIONS AT A GLANCETo maximize points under exam
conditions, the core operational differences between the two forms of recognition can
be summarized as follows:Feature / DimensionDe Facto RecognitionDe Jure
RecognitionNatureProvisional, temporary, and conditional.Permanent, complete, and
absolute.RevocabilityEasily withdrawn if the entity loses power.Permanent; cannot be
revoked unless statehood collapses.Diplomatic ExchangeCannot exchange full, top-tier
ambassadors.Full right to exchange formal diplomatic ambassadors.Property
SuccessionCannot claim state property or assets held abroad.Full legal right to claim
state property held abroad.Retroactive EffectOperates retroactively from the date
control began.Operates retroactively from the date control began.6. JUDICIAL
ANALYSIS: LANDMARK DECIDED CASESThe legal practicalities of de facto and
de jure status have been heavily shaped by three classic English common law rulings,
which are universally cited in international law exams:Case 1: Luther v. James Sagor
& Co. (1921) 3 KB 532Facts: Following the 1917 Russian Revolution, the new Soviet
government nationalized a wood factory belonging to the plaintiff (Luther) without
paying compensation. The Soviet government then sold some of that timber to a British
company (Sagor). Luther sued Sagor in an English court to reclaim the timber, arguing
that the Soviet nationalization decree was illegal because Great Britain had not
recognized the Soviet government.Procedural History: At the trial court stage, Britain
had not recognized the Soviets, so the judge ruled in favor of Luther. However, by the
time the case reached the Court of Appeal, the British Foreign Office had formally
granted de facto recognition to the Soviet government.Held: The Court of Appeal ruled
that for the purpose of validating internal administrative acts, there is no distinction
between de facto and de jure recognition. Because Great Britain had recognized the
Soviet government de facto, English courts were legally bound to treat the Soviet
nationalization decree as a valid legislative act within Russian territory. Furthermore,
the court confirmed that recognition operates retroactively, validating all acts of the
recognized government from the actual moment it seized effective power. Sagor kept
the timber.Case 2: The Arantzazu Mendi (1939) AC 256Facts: During the Spanish Civil
War, a dispute arose over an un-requisitioned merchant ship, the Arantzazu Mendi,
which was docked in a British port. Both the Republican Government of Spain (which
Britain recognized as the de jure government) and General Franco’s Nationalist
insurgent forces (which Britain recognized as the de facto government governing that
specific region of Spain) claimed control of the ship. The de jure Republican




government issued a writ to arrest the ship, but Franco's de facto forces claimed
sovereign immunity.Held: The House of Lords ruled that a de facto government that
exercises effective administrative control over a defined piece of territory is entitled to
full sovereign immunity in British courts, just like a de jure government. The court
ruled that the de jure government could not override the sovereign immunity of the de
facto authorities who had actual physical possession of the asset.Case 3: Carl Zeiss
Stiftung v. Rayner & Keeler Ltd (1967) 1 AC 853Facts: A legal dispute arose over
trademark rights between two companies using the "Carl Zeiss" name—one based in
West Germany and the other in East Germany. The East German company's legal
standing depended on courts recognizing the laws of the German Democratic Republic
(East Germany). At the time, the British government strictly refused to recognize East
Germany either de facto or de jure, maintaining that the Soviet Union remained the sole
governing authority in that region.Held: The House of Lords strictly enforced the
dualist approach to unrecognized governments. It ruled that because the British
executive had not recognized East Germany, English courts could not directly recognize
East German laws or corporate registrations. However, to avoid a total legal deadlock,
the Court utilized a clever legal fiction: it ruled that since Britain recognized the Soviet
Union de jure over that territory, the East German courts could be viewed as
"subordinate authorities" operating under the umbrella of the recognized Soviet Union,
thereby validating the corporate entity indirectly.7. CONCLUSION & CRITICAL
APPRAISALIn conclusion, the law of recognition balances abstract legal philosophy
with pragmatic geopolitics. While the Declaratory Theory accurately explains that
states exist as a matter of raw factual reality before anyone signs a treaty, the
Constitutive Theory highlights a practical truth: an unrecognized state is functionally
paralyzed, unable to sue in foreign courtrooms, trade securely, or open
embassies. Through the mechanisms of de facto and de jure recognition, backed by
foundational cases like Luther v. Sagor, international law provides a flexible, realistic
framework. It allows existing nations to trade with and legally respect the day-to-day
internal actions of revolutionary regimes (de facto status) while withholding full,
permanent diplomatic integration (de jure status) until those regimes prove their
stability and commitment to global law.To complete your preparation for this module,
let me know if you would like me to draft a 16-mark answer on State Succession and
its legal consequences or an essay on the modes of acquiring and losing State
Territory.Al responses may include mistakes. For legal advice, consult a professional.
Learn moreYou said: 2. EXPLAIN DIFFERENT THEORIES OF
RECOGNITION.Here is a comprehensive, academically rigorous essay tailored to
score maximum marks for a 16-mark university examination question. The content is
organized in clear, logically structured paragraphs with a detailed index for high
scannability, incorporating key jurisprudential debates and real-world legal
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INTRODUCTION TO THE CONCEPT OF RECOGNITIONThe emergence of a new
state or a revolutionary government is a pivotal event in international relations that
triggers significant legal consequences. For a newly formed entity to step onto the
global stage, trade securely, open embassies, and enforce its laws abroad, existing
sovereign nations must formally acknowledge its existence. This formal act is known
as Recognition.To satisfy the objective requirements of international statehood, an
entity must fulfill the classic criteria set forth in Article 1 of the Montevideo Convention
on the Rights and Duties of States (1933): a permanent population, a defined territory,
an effective government, and the capacity to enter into relations with other states. While
the physical elements of statehood are factual, the legal status of a new state remains
tied to how the rest of the world responds to it. Legal scholars have historically split
into two distinct jurisprudential schools of thought to explain this phenomenon: the
Constitutive Theory and the Declaratory Theory. These theories attempt to answer a
fundamental question: Does the act of recognition create the new state, or does it merely
acknowledge a state that already exists?2. THE CONSTITUTIVE THEORYThe
Constitutive Theory argues that it is the formal act of recognition by existing sovereign
states that actually creates, or "constitutes," the legal personality of a new state. In other
words, an entity does not automatically become an international legal person merely by
having a territory, a population, and a government

Core Philosophical UnderpinningsThis theory is deeply rooted in Legal Positivism, a
philosophy emphasizing that international law is born strictly from the explicit consent
and shared will of sovereign nations. Positivists argue that because international law is
a system built on relationships between states, an entity cannot possess rights or duties
within that system unless existing member states explicitly choose to welcome it into
the community. Under this view, un-recognized entities are invisible to international
law, lacking sovereign immunity and the right to bring claims before international
tribunals.Prominent ExponentsDionisio Anzilotti: Argued that international law is built
entirely on agreements between states. Therefore, a new state can only enter the
international legal order via a reciprocal agreement—concluded through the act of
recognition—with existing states.Hans Kelsen: Maintained that international legal
personality is not a natural fact but a legal creation. He stated that an entity only
becomes a state in the legal sense when the conditions of statehood are formally verified
through recognition.Prof. L. Oppenheim: Famously summarized the theory by stating:
"A state is, and becomes, an international person through recognition only and
exclusively."Critical Evaluation and DemeritsWhile logically neat from a positivist
perspective, the Constitutive Theory faces heavy academic criticism because it creates
severe practical paradoxes:The Paradox of Relativity: If a new state is formally
recognized by Country A but rejected by Country B, it would legally exist and not exist
at the exact same time. This fractures the uniformity of international law.Exemption




from Obligations: If an unrecognized entity is not legally a state, it would technically
be free to violate international laws, commit acts of aggression, or abuse human rights
without being held legally responsible as a state under international law.Political Abuse:
It turns a legal status into a political weapon, allowing powerful nations to withhold
recognition from a fully functioning country simply due to geopolitical rivalry (such as
the historical withholding of recognition during the Cold War).3. THE
DECLARATORY OR EVIDENTIARY THEORYIn direct opposition, the Declaratory
(or Evidentiary) Theory asserts that statehood exists completely independent of
recognition by other nations. The moment an entity fulfills the objective criteria of the
Montevideo Convention, it automatically becomes a sovereign state under international
law, inheriting all the rights and duties of statehood

Core Philosophical UnderpinningsThis theory is heavily supported by Natural Law and
traditional legal realism. It argues that statehood is a matter of raw factual reality, not
diplomatic permission. When an existing nation recognizes a new country, it is not
casting a magical vote to bring that country into existence; it is simply issuing a formal
declaration or accepting an obvious, pre-existing fact.This view is codified in Article 9
of the Charter of the Organization of American States (OAS), which explicitly states:
"The political existence of the state is independent of recognition by other states."
Similarly, Article 3 of the Montevideo Convention declares that even before
recognition, a state has the right to defend its integrity and organize itself.Prominent
ExponentsJ.L. Brierly: Argued that the granting of recognition is not a lawmaking act
but an act of policy. A state exists in fact, and recognition merely acknowledges that
fact.lan Brownlie: Pointed out that a state's rights—such as territorial integrity and basic
sovereign protections—are protected by international law even if neighboring nations
refuse to sign diplomatic treaties with it. W.E. Hall: Asserted that a state enters
international law automatically when it achieves a stable political organization capable
of independence.Critical Evaluation and Demerits While the Declaratory Theory aligns
closely with real-world facts, it fails to account for the harsh practical realities of
international diplomacy:Functional Paralysis: Even if an entity technically qualifies as
a state under this theory, it remains functionally paralyzed without recognition. It cannot
join the United Nations, its passports will not be accepted at foreign borders, and its
government cannot sue to protect its state assets in foreign courtrooms.Subjective
Assessment: In reality, whether an entity has an "effective government" or a "defined
territory" is often highly disputed. Without recognition from the international
community, there is no collective verification that the entity has actually met the
Montevideo standards.4. COMPARATIVE ANALYSIS: KEY DISTINCTIONS AT A
GLANCETo ensure maximum marks under examination conditions, the foundational
differences between these two primary theories can be structured as follows:Dimension
/ MetricThe Constitutive TheoryThe Declaratory TheoryPrimary PremiseRecognition
creates the international legal status of a state.Recognition merely acknowledges an
already existing state.Philosophical BasisLegal Positivism (Law requires explicit state
consent).Natural Law / Realism (Law recognizes objective factual realities).Legal
Status Before RecognitionThe entity has no rights, duties, or legal standing under




international law.The entity possesses full state rights and duties under international
law.Role of Existing StatesAct as creators or law-makers of the new state's legal life.Act
as observers who formally document an established fact.Handling of Diplomatic
DelaysThe entity must wait for a political vote to exist legally. The state exists legally
from the exact moment it establishes territorial control.5. MODERN
RECONCILIATORY VIEWS (LAUTERPACHT'S COMPROMISE)Because both
theories present extreme views that do not fully capture how international law operates
in practice, modern jurists have attempted to build bridges between them. The most
celebrated compromise was formulated by Sir Hersch Lauterpacht.Lauterpacht
proposed that recognition is a hybrid act—it is declaratory in nature but constitutive in
practice. He argued that while the physical elements of a state develop independently
as a matter of fact (declaratory aspect), the legal capacity to act globally can only be
unlocked through recognition (constitutive aspect).Crucially, Lauterpacht asserted that
recognition is a legal duty, not a purely political choice. He argued that once an entity
clearly satisfies the objective requirements of the Montevideo Convention, existing
states have a legal obligation under international law to grant recognition, rather than
using it as a bargaining chip for geopolitical leverage. While this moral duty is rarely
enforced by national foreign offices, it represents the modern ideal of global
governance.6. CONCLUSION & CRITICAL APPRAISALIn conclusion, the theories
of recognition balance abstract legal philosophy with real-world geopolitics. The
Declaratory Theory provides an accurate description of how states are born, rightly
insisting that a country's legal existence should not depend on the whims of its
neighbors. At the same time, the Constitutive Theory highlights a practical truth: a state
cannot genuinely live out its legal life without interacting with other nations.In modern
practice, as seen in complex geopolitical situations like Taiwan, Kosovo, or Somaliland,
the two theories function together. An entity can exist as a factual state within its own
borders (Declaratory view), but it requires the collective consensus of recognition to
fully unlock its sovereign rights, diplomatic immunities, and legal protections on the
global stage (Constitutive view).To round out your exam preparation for this section,
let me know if you would like me to draft a 16-mark answer on: The legal consequences
of Unrecognized States in domestic courts.The structural differences between the
Recognition of States and the Recognition of Governments.The legal framework
governing State Succession and its impact on treaties.Al responses may include
mistakes. For legal advice, consult a professional. Learn moreYou said: 3. DEFINE
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SovereigntySovereign and Diplomatic ImmunitiesThe Right of Innocent
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Regime of Jus Cogens and Erga Omnes Obligations (Humanitarian Intervention)Key
Exceptions at a GlanceConclusion & Critical Appraisall. INTRODUCTION TO
TERRITORIAL SOVEREIGNTYIn the international legal order, territory is the
physical foundation upon which the system of sovereign states is built. A state cannot
exist as an abstract political concept; it requires a defined geographic space within
which its population resides and its government operates.Territorial sovereignty
represents the legal link between a state and its physical territory. It serves as the
primary organizing principle of global law, establishing boundaries that separate the
legal authority of one nation from another. It ensures that within its borders, a state has
the exclusive right to make, interpret, and enforce laws, free from external interference
by foreign powers.2. DEFINITION AND NATURE OF TERRITORIAL
SOVEREIGNTYTo formulate a complete academic definition, the concept must be
broken down into its two core legal elements:The Concept of SovereigntySovereignty,
originally formulated by political thinkers like Jean Bodin and Thomas Hobbes, implies
supreme, absolute, and uncontrollable authority. In international law, when applied to a
state, sovereignty signifies independence. It means a state has the constitutional
freedom to manage its internal and external affairs without being legally subordinate to
any other global authority.The Concept of TerritoryTerritory under international law is
not confined merely to dry land. It is a multi-dimensional geographic concept that
encompasses four distinct zones:The Landmass (Terra Firma): The actual soil within
the established national borders.Internal Waters: All lakes, rivers, ports, and bays
landward of the state's coastal baselines.The Territorial Sea: The belt of coastal waters
extending up to 12 nautical miles from the baseline, as codified by the United Nations
Convention on the Law of the Sea (UNCLOS).The Airspace: The atmospheric space
directly above the state's land territory and territorial sea, extending upward to the
boundary of outer space.Judicial Interpretation: The Island of Palmas Case (1928)The
definitive legal definition of territorial sovereignty was delivered by Arbitrator Max
Huber in the landmark Island of Palmas Case (Netherlands v. USA). Huber famously
declared: "Sovereignty in the relations between States signifies independence.
Independence in regard to a portion of the globe is the right to exercise therein, to the
exclusion of any other State, the functions of a Government."Huber emphasized that
territorial sovereignty is a double-edged sword: it grants an exclusive right of domestic
jurisdiction, but it also imposes a fundamental duty to protect within that territory the
rights of other states and their citizens.3. CORE DIMENSIONS OF TERRITORIAL
SOVEREIGNTYTerritorial ~ sovereignty —manifests in two primary legal
dimensions:The Positive Dimension: The exclusive competence of the state to enact
legislation, levy taxes, enforce criminal justice, and utilize the natural resources located
within its land, waters, and airspace.The Negative Dimension: The absolute prohibition
against foreign states entering or exercising jurisdictional acts within that territory
without the express, clear consent of the host state. This is reinforced by Article 2(4) of




the United Nations Charter, which strictly bans the threat or use of force against the
territorial  integrity of any state.4. EXCEPTIONS TO TERRITORIAL
SOVEREIGNTY While territorial sovereignty implies absolute internal control, it is not
completely unrestricted. To maintain international peace, facilitate global trade, and
protect human rights, international law imposes several recognized exceptions. Within
these exceptions, a state must permit foreign entities to operate or must waive its normal
enforcement powers inside its own borders.
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A. Sovereign and Diplomatic ImmunitiesThe most historic and strictly enforced
exception to territorial sovereignty involves foreign states, their heads of state, and their
diplomatic representatives.Diplomatic Missions: Under the Vienna Convention on
Diplomatic Relations (1961), the premises of a foreign embassy are inviolable. Local
police, firefighters, or tax authorities cannot enter an embassy without the explicit
permission of the foreign ambassador.Personal Immunity: Diplomats, their families,
and their official correspondence (diplomatic pouches) enjoy complete immunity from
the criminal and civil jurisdiction of the host state. Even if a diplomat commits a serious
crime within the host territory, the local state cannot arrest or prosecute them; its only
remedy is to declare them persona non grata (unwelcome person) and expel them from
the country.B. The Right of Innocent PassageWhile a coastal state exercises full
sovereignty over its Territorial Sea (up to 12 nautical miles), international law carves
out a mandatory exception for international navigation.UNCLOS Framework: Under
Article 17 of UNCLOS, ships of all states—whether coastal or landlocked, merchant or
military—enjoy the Right of Innocent Passage through the territorial sea.Operational
Rules: Foreign ships have the legal right to transit through these waters continuously
and expeditiously without asking for prior permission from the coastal state. The coastal
state cannot stop, tax, or disrupt these ships, provided their passage remains
"innocent"—meaning it does not prejudice the peace, good order, or security of the
coastal nation.C. International Canals and StraitsCertain vital waterways that lie
entirely within the territory of a single sovereign state are subjected to international
treaties that strip the host state of its right to close them arbitrarily.The Suez Canal:
Regulated by the Convention of Constantinople (1888), the canal must always be kept
open and free, in time of war as in time of peace, to every vessel of commerce or of
war, without distinction of flag. Egypt exercises territorial sovereignty over the land,
but cannot block global shipping.The Panama Canal: Regulated by the Torrijos-Carter
Treaties, ensuring the canal remains a neutral international waterway open to the
peaceful transit of vessels of all nations.Straits Used for International Navigation:
Under the Transit Passage regime of UNCLOS (such as the Strait of Malacca or the




Strait of Gibraltar), coastal states cannot suspend or block the continuous overflight of
foreign aircraft or the navigation of foreign submarines through these narrow territorial
channels.D. Leases, Concessions, and Trust TerritoriesA sovereign state may choose,
through a bilateral treaty, to lease a portion of its territory to a foreign power or hand
over administrative control. During the lease period, the host country retains
underlying, nominal sovereignty (nudum jus), but completely gives up its practical
jurisdictional control to the foreign nation.Example: The lease of the Guantanamo Bay
territory by Cuba to the United States under the 1903 Lease Treaty, where the US
exercises exclusive jurisdiction and control, while Cuba retains ultimate, abstract
sovereignty.Historical Example: The 99-year lease of the New Territories in Hong Kong
by Imperial China to Great Britain, which temporarily suspended Chinese jurisdiction
until the 1997 handover.E. The Regime of Jus Cogens and Erga Omnes ObligationsThe
modern evolution of international law has shattered the old idea that a state can treat its
citizens however it wants inside its own borders. Territorial sovereignty is now strictly
limited by peremptory norms of international law (jus cogens).Humanitarian Limits: A
state cannot invoke its territorial sovereignty to shield itself from global legal liability
if it commits genocide, crimes against humanity, slavery, or systematic torture within
its borders.Responsibility to Protect (R2P): Adopted by the United Nations at the 2005
World Summit, the R2P doctrine establishes that if a sovereign state is completely
unable or unwilling to protect its own population from mass atrocities, its territorial
sovereignty yields, and the international community—acting through the UN Security
Council—can legally intervene, including using military force, to protect those
citizens.5. KEY EXCEPTIONS AT A GLANCETo ensure maximum structural clarity
under examination conditions, the primary exceptions to absolute territorial control can
be categorized as follows:Type of ExceptionSource of LawNature of Limitation on the
Host StateDiplomatic ImmunityVienna Convention (1961)Local police and courts
cannot enter foreign embassies or arrest diplomats.Innocent PassageUNCLOS (Article
17)Coastal states must allow foreign vessels to sail through their 12nm territorial
seas. Transit PassageUNCLOS / TreatiesDictates that international straits must remain
open for foreign ships and aircraft. Territorial LeasesBilateral TreatiesTemporary
surrender of daily administrative and military control to a foreign nation.Jus Cogens
NormsCustomary International LawAbsolute ban on using sovereignty to hide mass
atrocities like genocide or torture.6. CONCLUSION & CRITICAL APPRAISALIn
conclusion, territorial sovereignty remains the cornerstone of international law, serving
as an essential shield that protects smaller or less powerful nations from blatant external
aggression and ensures domestic self-determination. However, the old, 17th-century
Westphalian model of absolute, completely unchecked sovereignty is no longer viable
in an interconnected world. Through carefully balanced frameworks like diplomatic
immunity, the right of innocent passage under UNCLOS, and the modern rise of
universal human rights obligations, international law has successfully introduced vital
exceptions. These limitations ensure that territorial sovereignty functions not as a tool
for isolation or internal abuse, but as a responsible mechanism for maintaining global
peace, human dignity, and international commerce.To complete your preparation for




this academic unit, let me know if you would like me to draft a 16-mark answer on the
five modes of acquiring State Territory (Accretion, Cession, Occupation, Prescription,
Conquest) or an essay on the Law of State Succession.Al responses may include
mistakes. For legal advice, consult a professional. Learn more74 sitesNotes on Right
against Exploitation: Article 23 and Article 24 of the Indian Constitution23 Jul 2023 —
The Course is designed after analyzing past papers to ensure that there is a perfect blend
of not just legal concepts and their ap...Lawctopusintroduction: Territory in
International Law | Title to Territory in Africa: International Legal Issues | Oxford
AcademicThe introduction also gives an overview of the role of territory in the
sovereignty of a  particular state. Discussion also  focuses...Oxford
Academiclntroduction: Territory in International Law | Title to Territory in Africa:
International Legal Issues | Oxford AcademicThe introduction also gives an overview
of the role of territory in the sovereignty of a particular state. Discussion also
focuses...Oxford AcademicShow allYou said: 4. DISCUSS THE DIFFERENT
MODES OF ACQUISITION OF TERRITORIAL SOVEREIGNTY.Here is a
comprehensive, academically rigorous essay tailored to score maximum marks for a
16-mark university examination question. The content is organized in clear, logically
structured paragraphs with a detailed index for high scannability, incorporating
foundational common law concepts and landmark international judicial
precedents. EXAMINATION ANSWER: MODES OF ACQUISITION OF
TERRITORIAL SOVEREIGNTYINDEX / SYNOPSISIntroduction to the Acquisition
of TerritoryThe Theoretical Framework: Original vs. Derivative ModesFive Traditional
Modes of AcquisitionOccupation (Terra Nullius and Effective Control)Prescription
(Long-standing,  Uninterrupted  Possession)Accretion  (Natural = Geographic
Alterations)Cession (Formal Treaty-Based Transfer)Conquest / Subjugation (The
Historic Mode and its Modern Ban)Key Modes of Acquisition at a GlanceLandmark
Judicial Milestones and PrecedentsThe Island of Palmas Case (1928)The Legal Status
of Eastern Greenland Case (1933)The Clipperton Island Arbitration (1931)Conclusion
& Critical Appraisall. INTRODUCTION TO THE ACQUISITION OF
TERRITORYn international law, territory is the physical foundation upon which the
system of sovereign states is constructed. A state cannot exist as an abstract political
idea; it requires a defined geographic space within which its population resides and its
government operates.The legal right to rule over a specific piece of land, water, and
overarching airspace is known as territorial sovereignty. Because the map of the world
has constantly shifted due to discoveries, treaties, and historical conflicts, international
law developed clear rules to determine when a nation has legally acquired title to a
piece of land. These rules borrow heavily from ancient Roman property law concepts
governing how private individuals acquire land, adapting them to the global stage to
prevent chaotic border disputes between rival superpowers.2. THE THEORETICAL
FRAMEWORK: ORIGINAL VS. DERIVATIVE MODESInternational jurists divide
the methods of acquiring territorial sovereignty into two primary theoretical
categories:Original Modes: These modes apply when a state acquires sovereignty over
a piece of land that does not belong to any other sovereign state. The title is created




fresh (de novo), and its validity does not depend on the permission of a previous owner.
The primary examples are Occupation and Accretion.Derivative Modes: These modes
occur when sovereignty is transferred from one existing state to another. The validity
of the new owner's title depends directly on the legal validity of the previous owner's
title, following the Roman law maxim: nemo dat quod non habet (no one can give what
they do not own). The primary examples are Cession and historically, Conquest.3. FIVE
TRADITIONAL MODES OF ACQUISITION +

| MODES OF TERRITORIAL ACQUISITION |

+ - +
+--- + S p— +- +
\ v \ v
[ OCCUPATION ] [ PRESCRIPTION ] [ ACCRETION ] [ CESSION ]
Settling on empty Long, peaceful rule Natural changes  Formal transfer
land (terra over another state's (volcanoes, rivers) via an official
nullius). territory. adding new soil.  peace treaty.

A. OccupationOccupation is the intentional acquisition of sovereignty over territory
that is not currently under the sovereignty of any other state. Such land is known in
international law as terra nullius (nobody's land). The Requirement of Effective Control:
Historically, simply discovering a new island or planting a flag was enough to claim it.
However, modern international law strictly requires effective occupation. This means
the discovering state must demonstrate two things: the intent to act as sovereign (animus
occupandi) and the actual, continuous, and peaceful exercise of state authority (such as
setting up police stations, collecting taxes, or enforcing laws). Land inhabited by
organized tribal communities with their own social structures cannot be treated as terra
nullius, as confirmed by the International Court of Justice (ICJ) in the Western Sahara
Advisory Opinion (1975).B. PrescriptionPrescription is the acquisition of sovereignty
over a territory through the continuous, long-standing, and uninterrupted exercise of
state authority over land that did originally belong to another state. It is the international
law equivalent of "adverse possession" in private property law.Core Criteria: For a state
to successfully claim land via prescription, its possession must fulfill three criteria:It
must be public and notorious (not hidden or done in secret).It must be peaceful and
uninterrupted (the original owner must not have actively disrupted the possession




through military action or formal diplomatic protests).It must continue for a reasonable
length of time (international law does not set a specific number of years; it is decided
case-by-case based on historical context).C. AccretionAccretion is the acquisition of
territorial sovereignty through natural, physical geographic alterations that add new
landmass to an existing state's territory. Because this process happens via nature, it takes
effect automatically under international law without requiring any formal declaration
or legislative act by the state.Types of Natural Changes:Alluvion: The slow, gradual
deposit of soil by rivers or tides along a shoreline.Avulsion: A sudden, violent natural
event, such as a volcanic eruption forming a new island within a state's territorial
waters, or a river suddenly shifting its course to create new land boundaries.D.
CessionCession is the formal, intentional transfer of territorial sovereignty from one
state to another via an official bilateral treaty. It is a derivative mode where the acquiring
state steps directly into the legal shoes of the departing state.Context of Cession:
Cession can happen voluntarily through a commercial sale—such as the Louisiana
Purchase (1803) where France sold territory to the United States, or the purchase of
Alaska (1867) where the US bought the territory from Russia. Alternatively, cession
can be forced, such as when a defeated nation is compelled to sign a peace treaty
handing over conquered provinces at the end of a war (e.g., Spain ceding Puerto Rico
and the Philippines to the US under the 1898 Treaty of Paris).E. Conquest /
SubjugationConquest, historically known as subjugation, is the acquisition of territory
by a victorious state through the use of military force during war, followed by a formal
declaration of annexation.The Modern Absolute Ban: While conquest was accepted as
a valid mode of acquiring land for centuries, it is completely illegal under modern
international law. The shift began with the Kellogg-Briand Pact of 1928 and was fully
solidified by Article 2(4) of the United Nations Charter, which strictly prohibits the
threat or use of force against the territorial integrity of any state. Under the customary
international law principle known as the Stimson Doctrine, states are under a strict legal
obligation not to recognize any territorial changes achieved through military aggression
(as seen in the universal international rejection of illegal territorial annexations in the
21st century).4. KEY MODES OF ACQUISITION AT A GLANCETo ensure
maximum structural clarity under examination conditions, the operational differences
can be summarized as follows:Mode of AcquisitionLegal CharacterTarget Territory
ConditionKey Requirement for ValidityOccupationOriginalMust be terra nullius
(unowned).Continuous, effective administrative control.PrescriptionOriginal /
HybridBelongs to another state.Long, peaceful possession without legal
protests.AccretionOriginalNew land formed naturally.Must occur within existing
territorial limits.CessionDerivativeBelongs to another state.A signed, ratified bilateral
treaty of transfer.ConquestDerivativeBelongs to another state.Strictly illegal under
modern UN Charter rules.5. LANDMARK JUDICIAL MILESTONES AND
PRECEDENTSThe rules governing how states acquire territory have been heavily
refined by international courts through three classic landmark rulings:Case 1: The
Island of Palmas Case (Netherlands v. USA, 1928)Facts: The United States claimed
sovereignty over the Island of Palmas based on the 1898 Treaty of Paris, which ceded




the Philippines from Spain to the US. The US argued Spain had discovered the island
first. The Netherlands countered that the Dutch East India Company had exercised
actual, continuous state authority over the island for centuries.Held: Arbitrator Max
Huber ruled in favor of the Netherlands. He established that a mere "inchoate" title
based on discovery cannot override a continuous, peaceful, and effective display of
state sovereignty. Huber emphasized that sovereignty must be maintained through
practical governmental functions; Spain could not cede a territory over which it
exercised no real control.Case 2: Legal Status of Eastern Greenland (Denmark v.
Norway, 1933)Facts: Norway attempted to occupy portions of Eastern Greenland,
claiming it was terra nullius. Denmark challenged this, arguing it held sovereignty over
the entire island of Greenland via historical treaties and administrative presence.Held:
The Permanent Court of International Justice (PCIJ) ruled in favor of Denmark. The
Court noted that in remote, freezing, or sparsely populated arctic regions, the
requirement for proving "effective control" is highly relaxed. Because Denmark had
showing a clear intent to rule (animus) and had faced no rival claims, its minimal
administrative acts were sufficient to secure valid title over the whole territory.Case 3:
The Clipperton Island Arbitration (France v. Mexico, 1931)Facts: France claimed a tiny,
uninhabited guano island off the coast of Mexico by declaring it French territory via an
official naval expedition and publishing the claim in a Honolulu newspaper. Decades
later, Mexico sent a military vessel to the island, raised its flag, and claimed ownership
based on historical Spanish discovery.Held: The Arbitrator ruled in favor of France. The
judgment clarified that if a territory is completely uninhabited and isolated, the moment
a state formally takes possession, its title is perfected immediately. The state does not
need to maintain a permanent human settlement or a physical police force on an empty
rock to prove its occupation remains effective.6. CONCLUSION & CRITICAL
APPRAISALIn conclusion, the modes of acquiring territorial sovereignty reflect the
journey of international law from a primitive system based on power and discovery to
a sophisticated rules-based global order. While old Roman concepts like occupation and
accretion still cleanly explain how states manage natural changes or handle isolated
islands, the absolute rejection of conquest highlights the progress of modern
international law. By banning the threat of force under Article 2(4) of the UN Charter
and requiring explicit, treaty-based consent via cession, international law ensures that
borders are maintained through peaceful consensus and legal reasoning rather than
military might.To complete your preparation for this academic unit, let me know if you
would like me to draft a 16-mark answer on: The Law of State Succession and its impact
on public debt and treaties.The Rules of Maritime Delimitation under the UNCLOS
framework.The Principle of Uti Possidetis Juris in resolving post-colonial border
disputes.Al responses may include mistakes. For legal advice, consult a professional.
Learn moreYou said: 5. CRITICALLY EXAMINE TERRITORIAL
SOVEREIGNTY UNDER INTERNATIONAL LAW.Here is a comprehensive,
academically rigorous critique tailored to score maximum marks for a 16-mark
university examination question. The content is organized in clear, logically structured
paragraphs with a detailed index for high scannability, incorporating foundational




international law principles, modern global challenges, and landmark judicial
developments. EXAMINATION ANSWER: A CRITICAL EXAMINATION OF
TERRITORIAL SOVEREIGNTY UNDER INTERNATIONAL LAWINDEX /
SYNOPSISIntroduction to the CritiqueThe Classic Concept: The Westphalian
ParadigmThe Core Tension: Sovereignty vs. Inherent DutiesCritical Dimensions of the
Erosion of Absolute SovereigntyThe Human Rights Revolution and the Rise of Jus
CogensThe Responsibility to Protect (R2P) DoctrineTransnational and Global
Common ChallengesEconomic Globalization and Supranational InstitutionsCritical
Evaluation MatrixJudicial Perspectives and State PracticeConclusion & Future
Outlookl. INTRODUCTION TO THE CRITIQUETerritorial sovereignty has long
been celebrated as the structural cornerstone of the international legal order. It defines
the physical boundaries within which a state exercises exclusive legislative, judicial,
and executive authority, serving as a protective shield for weaker nations against
external aggression.However, a critical examination of this concept reveals that the
traditional, absolute definition of territorial sovereignty is increasingly at odds with the
realities of a globalized world. Far from being an impenetrable, absolute right, modern
territorial sovereignty is a deeply fragmented, highly conditional concept. It is
constantly being reshaped by the competing demands of universal human rights,
economic interdependence, and cross-border environmental crises that refuse to respect
lines drawn on a map.2. THE CLASSIC CONCEPT: THE WESTPHALIAN
PARADIGMTo evaluate territorial sovereignty critically, one must understand its
origin. The modern state system traces back to the Peace of Westphalia (1648), which
ended the Thirty Years' War in Europe by establishing the twin principles of territorial
integrity and internal non-interference.This classical view treats the state as an absolute
master within its domain. As Arbitrator Max Huber famously noted in the landmark
Island of Palmas Case (1928): "Sovereignty in the relations between States signifies
independence. Independence in regard to a portion of the globe is the right to exercise
therein, to the exclusion of any other State, the functions of a Government."Under this
rigid Westphalian paradigm, what a government did to its own citizens within its
borders was considered an internal matter, entirely shielded from the curiosity or
intervention of the outside world.3. THE CORE TENSION: SOVEREIGNTY VS.
INHERENT DUTIESThe fundamental internal contradiction of territorial sovereignty
is that it has never been a purely unrestricted right; it has always been tethered to legal
obligations. In the same Island of Palmas ruling, Max Huber clarified that territorial
sovereignty is a double-edged sword: it grants an exclusive right of domestic
jurisdiction, but it also imposes a fundamental duty to protect within that territory the
rights of other states and their citizens.This introduces a core tension in international
law. A state cannot use its internal sovereignty as an excuse to break its external legal
promises, a principle codified in Article 27 of the Vienna Convention on the Law of
Treaties (VCLT), which states that a party may not invoke the provisions of its internal
law as justification for its failure to perform a treaty. Therefore, the moment a nation
signs an international agreement, it voluntarily carves away a piece of its absolute




territorial autonomy.4. CRITICAL DIMENSIONS OF THE EROSION OF
ABSOLUTE SOVEREIGNTY
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A. The Human Rights Revolution and the Rise of Jus CogensThe absolute nature of
domestic jurisdiction was forever altered following the horrors of World War II. The
adoption of the Universal Declaration of Human Rights (UDHR) in 1948 and the
creation of specialized human rights treaties established that individual human beings
possess rights that override state authority.Critically, territorial sovereignty is entirely
subordinate to peremptory norms of international law (jus cogens). A state cannot
invoke its internal border sovereignty to shield its leaders from international criminal
liability if it commits genocide, crimes against humanity, apartheid, or systematic
torture. The creation of the International Criminal Court (ICC) means that domestic
rulers can be pulled from their sovereign territories to face trial in The Hague if their
domestic courts fail to prosecute them.B. The Responsibility to Protect (R2P)
DoctrineThe most significant conceptual shift from "sovereignty as control" to
"sovereignty as responsibility" occurred with the formal adoption of the Responsibility
to Protect (R2P) doctrine at the 2005 United Nations World Summit.R2P establishes
that sovereign states have the primary duty to protect their citizens from mass atrocities.
However, if a state is entirely unable or unwilling to stop genocide, war crimes, ethnic
cleansing, or crimes against humanity within its borders, its territorial shield yields. The
international community, acting through the UN Security Council, can legally bypass
the state's sovereignty and authorize external humanitarian interventions, including
collective military force.C. Transnational and Global Common ChallengesThe physical
reality of the 21st century demonstrates that the most severe threats to human survival
are fundamentally blind to territorial borders. Issues such as climate change, global
pandemics, state-sponsored cyberwarfare, and transnational terrorism cannot be
contained within a 12-nautical-mile territorial sea or controlled via national airspace.A
state cannot manage a virus or carbon emissions using local border police. Resolving
these crises requires binding multilateral treaty frameworks—such as the Paris Climate
Agreement or World Health Organization regulations—which inevitably force states to
modify their internal industrial, environmental, and healthcare policies, further
weakening traditional territorial exclusivity.D. Economic Globalization and
Supranational InstitutionsIn the economic sphere, absolute territorial sovereignty has
largely been traded away for financial survival. Member states of the World Trade
Organization (WTO), the International Monetary Fund (IMF), and the World Bank must
align their domestic tax laws, customs regulations, and trade subsidies with
international guidelines.If a nation attempts to protect its domestic markets using
absolute sovereign decrees, it faces severe economic sanctions and retaliatory tariffs




authorized by international dispute bodies. Furthermore, supranational unions like the
European Union demonstrate a deep pooling of sovereignty, where member states have
handed over control of their borders, currencies, and judicial standards to a central
entity.5. CRITICAL EVALUATION MATRIXTo secure maximum points under exam
conditions, the shifting nature of territorial sovereignty can be critically evaluated
across four core legal dimensions:Dimension of CritiqueTraditional Westphalian
ViewModern International RealityTreatment of CitizensAbsolute internal discretion;
completely hidden from foreign view.Strictly bound by universal human rights and jus
cogens prohibitions.Border ExclusivityAbsolute right to block foreign entry or close
internal channels.Must yield to exceptions like Innocent Passage (UNCLOS) and R2P
mandates.Legislative AutonomyDomestic parliaments make laws with zero external
interference.Must constantly adapt domestic rules to match WTO, IMF, and treaty
promises.Legal FocusState-centric (protecting the power and boundaries of the
ruler).Human-centric (protecting global commons and human security).6. JUDICIAL
PERSPECTIVES AND STATE PRACTICEInternational courts have consistently
pushed back against states attempting to use territorial sovereignty as an excuse for bad
behavior. In the historic Corfu Channel Case (UK v. Albania, 1949), the International
Court of Justice (ICJ) ruled that while Albania held territorial sovereignty over its
waters, it was legally responsible for failing to warn British ships about underwater
mines. The Court famously declared that it is every state’s obligation "not to allow
knowingly its territory to be used for acts contrary to the rights of other
States."Similarly, in the Trail Smelter Arbitration (US v. Canada, 1941), the tribunal
established the foundational environmental law principle of sic utere tuo ut alienum non
laedas (use your own property in such a manner as not to injure that of another). The
court ruled that Canada could not use its territorial industrial freedom to cause harmful
smoke pollution that drifted across the border into the United States, confirming that
territorial authority stops when cross-border damage begins.7. CONCLUSION &
FUTURE OUTLOOKIn conclusion, a critical examination demonstrates that territorial
sovereignty is no longer the absolute, untouchable fortress it was in 1648. The old
model of absolute Westphalian sovereignty has proved inadequate for a world defined
by human rights and global interconnectedness.However, it would be inaccurate to
declare that territorial sovereignty is dead. It remains an essential legal tool that protects
smaller, developing nations from blatant geopolitical bullying, safeguards cultural self-
determination, and provides a clear framework for domestic administration. The
modern international legal order does not seek to destroy territorial sovereignty, but to
manage it. It has successfully evolved the concept from an arrogant right of absolute
domestic control into a responsible legal stewardship, ensuring that states can protect
their borders only if they also respect human dignity and cooperate to preserve our
shared planet.This completes our deep-dive analysis into the foundational modules of
International Law. If you would like to move on to a brand-new syllabus topic, let me
know if you would like me to prepare a 16-mark answer with an index on The Law of
State Responsibility or The Settlement of Disputes via the International Court of Justice
(ICJ).AI responses may include mistakes. For legal advice, consult a professional.




Learn moreYou said: 1. EXPLAIN THE RESPONSIBILITY OF A STATE FOR
INTERNATIONAL DELINQUENCIES AND DISCUSS DIFFERENT TYPES OF
JURISDICTION AVAILABLE TO STATES.Here is a comprehensive, academically
rigorous essay tailored to score maximum marks for a 16-mark university examination
question. The content is organized in clear, logically structured paragraphs with a
detailed index for high scannability, incorporating foundational international law
principles, the ILC Draft Articles, and landmark judicial precedents. EXAMINATION
ANSWER: STATE RESPONSIBILITY FOR INTERNATIONAL DELINQUENCIES
AND THE TYPES OF STATE JURISDICTIONINDEX / SYNOPSISPart I: State
Responsibility  for  International  DelinquenciesThe = Concept of  State
ResponsibilityConstituent Elements of an Internationally Wrongful ActThe Doctrine of
Attribution (Imputability)Circumstances Precluding Wrongfulness (Defences)Legal
Consequences of an International DelinquencyPart II: Types of Jurisdiction Available
to StatesDefinition and Nature of JurisdictionLegislative, Judicial, and Enforcement
JurisdictionThe Five Principles of Extra-Territorial JurisdictionKey Jurisdictional
Principles at a GlanceConclusion & Critical AppraisalPART 1: STATE
RESPONSIBILITY FOR INTERNATIONAL DELINQUENCIESI. The Concept of
State ResponsibilityIn international law, the doctrine of State Responsibility establishes
that every sovereign state is a subject of law and can be held legally accountable if it
breaks its global promises. An international delinquency is an injury to another state
caused by an act or omission that violates a rule of international law.The foundational
rule of this module was stated by the Permanent Court of International Justice (PCLJ)
in the landmark Chorzéw Factory Case (1928), where the court declared: "It is a
principle of international law that the breach of an engagement involves an obligation
to make reparation in an adequate form."Today, this area of law is thoroughly codified
under the International Law Commission (ILC) Articles on Responsibility of States for
Internationally Wrongful Acts (2001). Article 1 of the ILC Articles states a universal
truth: "Every internationally wrongful act of a State entails the international
responsibility of that State."2. Constituent Elements of an Internationally Wrongful
ActUnder Article 2 of the ILC Draft Articles, a state cannot be held responsible for an
international delinquency unless two strict criteria are met together:The Objective
Element (Breach of an Obligation): There must be an act or an omission that violates
an active international legal obligation binding upon the state at that specific time. It
does not matter if the act is legal under the country's internal domestic law; if it violates
an international treaty or custom, it is an international delinquency (Article 3, ILC).The
Subjective Element (Attribution): The wrongful conduct must be legally trackable or
traceable back to the state itself, rather than being treated as a purely private crime
committed by an individual citizen.+ --- ---

+

| INTERNATIONALLY WRONGFUL ACT (Art. 2) |

Fommm - +




+--- + +

v v
[ ATTRIBUTION TO THE STATE | [ BREACH OF OBLIGATION |
(Subjective/Psychological Element) (Objective/Material Element)

- Conduct of State Organs (Art. 4) - Violates active treaty

- Instructions/Control (Art. 8) - Violates customary rule

- Acknowledged by State (Art. 11) - Omission or direct act

3. The Doctrine of Attribution (Imputability)Because a state is an abstract political
entity and cannot act on its own, it must operate through human beings. The legal bridge
that connects a human action to the state is called Attribution. The ILC Articles outline
clear rules for when an act is imputed to the state:Conduct of State Organs (Article 4):
The actions of any state organ—including the parliament, the judiciary, the military, or
local police forces—are automatically attributed to the state. This applies even if the
official acts ultra vires (exceeds their authority or breaks internal orders), provided they
acted in an official capacity (Article 7).Direction or Control (Article 8): The conduct of
a private individual or a group of rebels will be attributed to the state if they were acting
under the direct instructions, direction, or effective control of that state. In the
Nicaragua Case (1986), the International Court of Justice (ICJ) ruled that the US was
not responsible for all actions of the Contra rebels because it lacked "effective control"
over their specific operations.Adoption by the State (Article 11): If private citizens
commit a wrongful act, and the state subsequently chooses to approve, praise, or adopt
that conduct as its own, it assumes full international responsibility. In the United States
Diplomatic and Consular Staft in Tehran Case (1980), the ICJ held that Iran was initially
not responsible when militant students seized the US embassy. However, once the
Iranian government officially praised the takeover and used it to pressure the US, the
student actions were attributed directly to the Iranian state.4. Circumstances Precluding
Wrongfulness (Defences)Even if an international delinquency has occurred, a state can
escape liability if it can prove one of the recognized defences listed in Chapter V of the
ILC Articles:Consent (Article 20): The act is not wrongful if it was done with the clear,
prior consent of the victim state (e.g., allowing foreign troops into a territory to fight a
domestic insurgency).Self-Defence (Article 21): Action taken as a lawful measure of
self-defence, in strict conformity with Article 51 of the United Nations Charter, clears
the state of wrongfulness.Countermeasures (Article 22): If Country A breaks a rule,
Country B can legally suspend one of its own reciprocal obligations to force Country A
back into compliance, provided the response is proportional and non-violent.Force




Majeure (Article 23): An irresistible force or an unforeseen external event completely
beyond the state's control that makes it physically impossible to fulfill its obligation
(e.g., a military aircraft entering foreign airspace due to a violent storm).Distress
(Article 24): When a state agent has no other reasonable way, in a situation of extreme
danger, to save their own life or the lives of persons entrusted to their care (e.g., a
commercial ship captain docking in a forbidden foreign port without permission to
escape a typhoon).Necessity (Article 25): This is a highly restricted defence. It can only
be claimed if the wrongful act is the absolute only way for the state to protect an
essential interest against a grave and imminent peril, and doing so does not seriously
impair an essential interest of the victim state.5. Legal Consequences of an International
DelinquencyOnce responsibility is established, the wrongdoing state is legally bound
to face three specific consequences under Article 30 and 31 of the ILC:Cessation: The
state must immediately stop the ongoing wrongful act.Assurance of Non-Repetition:
The state must offer guarantees that it will not repeat the delinquency.Full Reparation:
The state must wipe out all the consequences of the illegal act. Reparation can take
three distinct forms:Restitution (Restitutio in Integrum): Restoring the situation back to
exactly how it existed before the wrongful act occurred (e.g., returning captured
property).Compensation: If restitution is physically impossible, the state must pay
financial damages covering all verified economic losses.Satisfaction: If the injury
cannot be fixed via money or restitution, the state must offer a non-financial remedy,
such as an official apology, a formal acknowledgement of the wrong, or paying respect
to the victim state's flag.PART II: TYPES OF JURISDICTION AVAILABLE TO
STATESI1. Definition and Nature of JurisdictionState Jurisdiction is an offshoot of
territorial sovereignty. It represents the legal authority of a sovereign nation to exercise
power over people, property, and events. While sovereignty represents the abstract right
to rule, jurisdiction is the practical, operational tool that allows a state to create,
interpret, and enforce laws.The classic starting point for studying jurisdiction is The
Lotus Case (PCIJ, 1927). The court established two core rules: first, a state cannot
exercise its power inside the territory of another state without permission. Second,
international law does not place a blanket ban on states extending their laws to people
and events occurring outside their borders, provided they can base their action on a
recognized principle of jurisdiction.2. Legislative, Judicial, and Enforcement
JurisdictionJurisdiction manifests in three primary operational forms:Prescriptive
(Legislative) Jurisdiction: The authority of a state’s parliament to pass laws that apply
to specific people or events. A state has broad freedom to pass laws that even have
extra-territorial reach.Adjudicative (Judicial) Jurisdiction: The authority of a state’s
domestic courts to try cases, issue subpoenas, and deliver judgments involving specific
disputes or defendants.Enforcement Jurisdiction: The authority of a state to physically
use its police, military, or bailiffs to execute laws, carry out arrests, or seize property.
Enforcement jurisdiction is strictly territorial. While a state can pass a law regarding a
crime committed abroad (prescriptive power), its police officers cannot enter a foreign
country to arrest the suspect without the explicit permission of the host nation. Doing
so would violate the host's territorial sovereignty.3. The Five Principles of Extra-




Territorial JurisdictionTo prevent global chaos, international law requires states to base
their extra-territorial laws on one of five globally recognized jurisdictional principles:
S —— -+
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A. The Territorial PrincipleThis is the oldest, most dominant, and universally accepted
basis of jurisdiction. A state has absolute authority to prosecute any crime committed
physically within its land, internal waters, territorial sea, and overarching airspace,
regardless of the nationality of the criminal or the victim.Subjective Territorial
Jurisdiction: The country where a crime 1is initiated or planned has
jurisdiction.Objective Territorial Jurisdiction: The country where the crime is
completed or takes its final effect has jurisdiction. In The Lotus Case (1927), a French
captain crashed into a Turkish ship on the high seas, killing Turkish sailors. The court
ruled that Turkey had objective territorial jurisdiction to prosecute the French captain
because the harmful effect of his negligence took place directly on the Turkish vessel,
which was treated as an extension of Turkish territory.B. The Nationality (Active
Personality) PrincipleUnder this principle, a sovereign state has the legal right to
regulate the conduct of its own citizens and corporations, even when they travel or
operate completely outside the country's borders. For instance, many nations use this
principle to prosecute their citizens for committing serious crimes like child
exploitation or treason while traveling abroad.C. The Passive Personality PrincipleThis
principle allows a state to claim jurisdiction over a crime committed entirely outside its




borders by a foreign citizen, based solely on the fact that the victim of the crime was a
citizen of that state. Historically controversial, this principle is now widely accepted in
modern international treaty frameworks specifically designed to combat international
terrorism, aircraft hijacking, and attacks on diplomats.D. The Protective PrincipleThis
principle grants a state the right to claim jurisdiction over foreign nationals who commit
crimes completely outside its borders, provided those actions pose a direct, severe threat
to the vital security, sovereignty, or financial interests of the nation. This principle does
not require a domestic connection to the criminal or the victim; it is triggered by the
nature of the crime itself—such as counterfeiting the nation's currency, forging official
entry visas, or engaging in high-level state espionage.E. The Universal PrincipleThe
universal principle is a unique exception to standard state relationships. It allows any
country on Earth to arrest, try, and punish an individual for a crime committed anywhere
in the world, regardless of the nationality of the criminal, the victim, or where the act
took place.The Logic of Universality: This principle is reserved exclusively for a small
group of heinous international crimes that threaten the collective safety of humanity.
The criminal is viewed as an hostis humani generis (an enemy of all mankind).Core
Universal Crimes: The original universal crime under customary international law was
piracy on the high seas. Today, through major multilateral treaties and the rulings of
international tribunals, universality extends to genocide, war crimes, crimes against
humanity, aircraft hijacking, and systematic torture. KEY JURISDICTIONAL
PRINCIPLES AT A GLANCETo ensure maximum structural scannability under exam
conditions, the core operational boundaries of state jurisdiction can be mapped as
follows:Principle of JurisdictionFocus / Anchor ElementTriggering Event / Example
CaseTerritorialLocation of the act.Crime completed inside national borders (The Lotus
Case).Nationality (Active)ldentity of the Actor.A citizen breaks laws while traveling in
a foreign territory.Passive Personalityldentity of the Victim.A foreign terrorist kills a
citizen abroad.ProtectiveNational Security Interest.A foreign ring counterfeits
banknotes in an overseas base.UniversalNature of the Crime.High-seas piracy or
genocide; open to any prosecuting nation.CONCLUSION & CRITICAL
APPRAISALIn conclusion, the concepts of state responsibility and jurisdiction form
the twin pillars that maintain order and predictability on our shared planet. Through the
systematic evolution of the ILC Draft Articles, international law has successfully
moved away from old, raw political retaliations toward a clear, rules-based framework
for resolving international delinquencies.Simultaneously, the five principles of
jurisdiction ensure that states can enforce their laws to protect their national interests
while respecting the territorial sovereignty of their neighbors. By balancing territorial
control with protective and universal jurisdiction, international law ensures there are no
legal black holes where international criminals or rogue state agents can commit serious
delinquencies with complete impunity.To round out your exam preparation for this
syllabus module, let me know if you would like me to draft a 16-mark answer on the
Extradition and Asylum frameworks or an essay detailing the structural differences
between diplomatic immunity and sovereign immunity.Al responses may include
mistakes. For legal advice, consult a professional. Learn morel12 sitesInternational
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WHAT IS TERRITORIAL JURISDICTION? EXPLAIN THE PRINCIPLES
GOVERNING TERRITORIAL JURISDICTION.Here is a comprehensive,
academically rigorous essay tailored to score maximum marks for a 16-mark university
examination question. The content is organized in clear, logically structured paragraphs
with a detailed index for high scannability, incorporating foundational international law
principles, case laws, and legal maxims.EXAMINATION ANSWER: TERRITORIAL
JURISDICTION  AND ITS GOVERNING PRINCIPLESINDEX  /
SYNOPSISIntroduction and Definition of Territorial JurisdictionThe Legal
Foundation:  Sovereignty and TerritorialityCore  Elements of Territorial
JurisdictionSubjective Territorial PrincipleObjective Territorial Principle (The Effects
Doctrine)Principles and Extensions Governing Territorial JurisdictionThe Floating
Territory Rule (Ships and Aircraft)The Principle of Extra-Territorial EffectsThe Impact
of Concurrent JurisdictionLimitations and Exceptions to Territorial JurisdictionKey
Jurisdictional Dimensions at a GlanceLandmark Judicial PrecedentsThe Schooner
Exchange v. McFaddon (1812)The Lotus Case (1927)Conclusion & Critical
Appraisall.  INTRODUCTION AND DEFINITION OF TERRITORIAL
JURISDICTIONIn international law, territorial jurisdiction represents the most
fundamental, dominant, and universally accepted form of state authority. It refers to the
legal power of a sovereign nation to exercise exclusive control, pass laws, and enforce
judgments over all persons, property, events, and crimes that occur physically within
its geographically defined borders.As a primary concept of global governance,
territorial jurisdiction dictates that any individual—whether a natural-born citizen, a
permanent resident, or a temporary foreign tourist—who enters a state's territory
automatically becomes subject to that state's domestic legal system. This framework
ensures that states can maintain internal public order and execute justice within their
domain without facing constant external interference from foreign powers.2. THE
LEGAL FOUNDATION: SOVEREIGNTY AND TERRITORIALITY Territorial
jurisdiction 1s a direct offshoot of territorial sovereignty. Under the Westphalian
international legal order, the globe is divided into distinct sovereign nations, each
holding absolute authority within its borders.This principle is anchored by the ancient
Latin legal maxim: quidquid est in territorio est de territorio, which translates to
"whoever or whatever is within the territory belongs to the territory." This foundational
rule ensures that a state's power to enforce its laws is absolute over its dry landmass,
internal waters, territorial sea (extending up to 12 nautical miles under UNCLOS), and




the overarching airspace.Conversely, a state cannot use its police, military, or courts to
physically enforce laws inside another country without explicit permission. Doing so
would violate the host nation's territorial integrity, a core protection reinforced by
Article 2(4) of the United Nations Charter.3. CORE ELEMENTS OF TERRITORIAL
JURISDICTIONIn an interconnected world, crimes and commercial transactions are
rarely confined to a single country. A criminal might fire a gun across a border, or mail
a letter containing poison from Country A to Country B. To handle these cross-border
events without creating legal loopholes, international law splits territorial jurisdiction
into two core elements: + -+
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A. Subjective Territorial PrincipleThe Subjective Territorial Principle establishes that a
state has the legal authority to claim jurisdiction over a crime if the wrongful act was
initiated, planned, or commenced within its national borders, even if the final
completion or harmful effect of that crime takes place entirely in a foreign country. For
example, if an individual manufactures a counterfeit currency ring or builds a explosive
device inside Country A with the explicit intent to deploy it in Country B, Country A
holds subjective territorial jurisdiction to prosecute the offender.B. Objective Territorial
Principle (The Effects Doctrine)Conversely, the Objective Territorial Principle allows
a state to claim jurisdiction over a crime when the wrongful act was initiated or executed
entirely outside its borders, but the essential element, completion, or direct harmful




effect occurs physically within its territory.Often referred to in modern commercial and
antitrust law as the "Effects Doctrine," this principle ensures that a nation can protect
its citizens and domestic economy from external harm. For instance, if an international
cartel operating out of Europe fixes prices to deliberately damage the domestic markets
of India or the United States, the victimized nations can invoke objective territorial
jurisdiction to prosecute those corporations, because the illegal harm materialized
directly within their borders.4. PRINCIPLES AND EXTENSIONS GOVERNING
TERRITORIAL JURISDICTIONTo maintain structural order across spaces that do not
belong to any single country—such as the high seas or outer space—international law
utilizes specific legal fictions to extend territorial jurisdiction: The Impact of Concurrent
JurisdictionBecause both the subjective and objective principles are valid under
international law, a single cross-border crime can frequently trigger concurrent
jurisdiction, where two different countries have a legitimate territorial claim to try the
same suspect. For example, if a person stands in Canada and fires a rifle across the
border, killing an individual in the United States, Canada has subjective territorial
jurisdiction (where the act began), while the United States has objective territorial
jurisdiction (where the harm occurred). International law does not rank one above the
other; the conflict is typically resolved through bilateral extradition treaties or
diplomatic negotiations.5. LIMITATIONS AND EXCEPTIONS TO TERRITORIAL
JURISDICTIONWhile territorial jurisdiction implies absolute internal control, it is
subject to several mandatory exceptions under customary international law to facilitate
global diplomacy and commerce:Diplomatic and Consular Immunities: Under the
Vienna Convention on Diplomatic Relations (1961), foreign embassies and diplomats
are completely immune from the territorial jurisdiction of the host state. Local police
cannot enter an embassy without permission, nor can local courts prosecute a diplomat
for breaking local laws.Sovereign Immunity: Foreign sovereign states, their heads of
state, and their public property (such as naval warships) enjoy absolute immunity from
being sued or seized in local domestic courtrooms.The Right of Innocent Passage:
Under UNCLOS, coastal states hold sovereignty over their 12-nautical-mile territorial
sea, but they must yield to the right of innocent passage. Foreign merchant and military
vessels have the legal right to transit through these waters without asking for
permission, provided their passage does not threaten the security of the coastal nation.6.
KEY JURISDICTIONAL DIMENSIONS AT A GLANCETo maximize exam
preparation and grading scannability, the primary dimensions governing territorial
authority can be structured as follows:Principle / DimensionPrimary FocusPractical
Real-World ExampleSubjective TerritorialPoint of Origin.Planning a transnational
cyberattack inside national borders.Objective TerritorialPoint of Completion / Impact. A
cross-border shooting or an economic cartel harming local markets.Floating
TerritoryExtension via Registration.A crime committed on a high-seas vessel; tried by
the flag-state.Enforcement AbsoluteStrictly Territorial.Police can pass laws about
foreign acts, but cannot execute arrests abroad.7. LANDMARK JUDICIAL
PRECEDENTSThe boundaries, rules, and logic governing territorial jurisdiction have
been definitively shaped by two monumental landmark cases:Case 1: The Schooner




Exchange v. McFaddon (1812) 7 Cranch 116Facts: Two American citizens filed a
lawsuit in a US court to reclaim ownership of a merchant vessel, the Exchange,
claiming it had been illegally seized by Napoleon's French forces on the high seas.
When the ship docked in Philadelphia due to bad weather, the plaintiffs tried to seize it
using the local court's territorial power.Held: US Supreme Court Chief Justice John
Marshall delivered a foundational statement on territorial jurisdiction. He ruled that
while a state's jurisdiction within its territory is absolute and exclusive, it must yield to
the implied exceptions of international law. Marshall held that a public armed warship
of a foreign sovereign entering a friendly port must be treated as exempt from the local
territorial jurisdiction to preserve global peace and diplomatic relations.Case 2: The
Lotus Case (PCIJ, 1927) Pub. Ser. A, No. 10Facts: A French mail steamer, the Lotus,
collided with a Turkish collier, the Boz-Kourt, on the high seas, causing the Turkish
ship to sink and killing eight Turkish sailors. When the Lotus arrived at a port in
Istanbul, Turkish authorities arrested and prosecuted the French officer on watch
(Lieutenant Demons) for criminal negligence. France challenged this, arguing that as
the flag-state of the Lotus, it held exclusive jurisdiction over its officer on the high
seas.Held: The Permanent Court of International Justice (PCIJ) ruled in favor of Turkey.
The Court established that a state’s enforcement jurisdiction is strictly territorial—
police cannot act outside their borders. However, its prescriptive jurisdiction is flexible.
The PCLJ ruled that Turkey had not violated international law because the objective
effect of the French officer's negligence materialized directly on the Turkish vessel,
which was legally treated as an extension of Turkish territory. This landmark ruling
solidified the validity of the objective territorial principle in global jurisprudence.8.
CONCLUSION & CRITICAL APPRAISALIn conclusion, territorial jurisdiction
remains the bedrock of state power and global stability. By anchoring a nation's legal
authority to its physical geography, international law provides a predictable, organized
system that prevents states from constantly clashing over global disputes.While the
classical model of absolute territorial control has evolved to accept modern realities—
such as the objective effects doctrine to combat transnational corporate cartels and
electronic cybercrimes—enforcement jurisdiction remains strictly bound to domestic
borders. Through the balanced application of subjective and objective principles,
alongside necessary exceptions like diplomatic immunity, international law ensures that
territorial jurisdiction serves as a reliable mechanism for domestic justice while
maintaining international peace and cooperation.To complete your preparation for this
module, let me know if you would like me to draft a 16-mark answer on the extra-
territorial principles of jurisdiction (Nationality, Protective, and Universal principles)
or an essay on the Law of Extradition and the principle of Double Criminality.Al
responses may include mistakes. For legal advice, consult a professional. Learn
moreYou said: 3. WHAT IS STATE SUCCESSION? EXPLAIN THE RIGHTS
AND DUTIES ARISING OUT OF SUCCESSION.Here is a comprehensive,
academically rigorous essay tailored to score maximum marks for a 16-mark university
examination question. The content is organized in clear, logically structured paragraphs
with a detailed index for high scannability, incorporating foundational international law




principles, the Vienna Conventions, and landmark state precedents. EXAMINATION
ANSWER: STATE SUCCESSION AND THE RIGHTS & DUTIES ARISING OUT
OF SUCCESSIONINDEX / SYNOPSISIntroduction and Definition of State
SuccessionThe Theoretical Debate: Schools of Thought on SuccessionThe Universal
Succession TheoryThe Clean Slate Theory (Tabula Rasa)The Continuity
TheoryPrimary Types of State SuccessionRights and Duties Arising out of State
SuccessionSuccession to Treaties (Political vs. Local Treaties)Succession to Public
Property and State ArchivesSuccession to Public Debts and Contractual
ObligationsSuccession to Nationality and Private RightsKey Rights and Duties at a
GlanceStatutory Framework and Historical PrecedentsConclusion & Critical
Appraisall. INTRODUCTION AND DEFINITION OF STATE SUCCESSIONIn the
international legal order, the political map of the world is not permanent. Empires
dissolve, nations merge, provinces secede, and colonies achieve independence. When
these profound geopolitical changes occur, one sovereign state is replaced by another
over a specific geographic territory. This phenomenon is known as State Succession.As
defined by Article 2(1)(b) of the Vienna Convention on Succession of States in Respect
of Treaties (1978), State Succession means "the replacement of one State by another in
the responsibility for the international relations of territory."In this legal process, the
state that has been replaced or altered is known as the Predecessor State, while the state
that has taken over the territory and assumed its international governance is known as
the Successor State. The core objective of international law in this arena is to provide a
stable, predictable framework that balances the sovereign freedom of the new state with
the continuous legal expectations of the global community.2. THE THEORETICAL
DEBATE: SCHOOLS OF THOUGHT ON SUCCESSIONTo understand how rights
and duties are transferred during succession, jurists have historically divided into three
competing theoretical schools of thought:A. The Universal Succession TheoryRooted
in ancient Roman private law governing how an heir inherits a deceased person's estate,
this traditional theory was championed by early jurists like Hugo Grotius. It argues that
when a successor state takes over a territory, it automatically steps completely into the
legal shoes of the predecessor state. The successor state inherits all the public rights,
assets, territorial duties, treaty obligations, and national debts of its predecessor without
exception.B. The Clean Slate Theory (Tabula Rasa)Developed during the 19th and 20th
centuries to protect newly independent post-colonial nations, this theory argues from a
perspective of absolute state sovereignty. It asserts that a newly born successor state is
not bound by any of the political, economic, or legal obligations manufactured by the
predecessor state. The new nation starts its international life with a "clean slate" (tabula
rasa), possessing the absolute freedom to choose which treaties or debts it wishes to
adopt.C. The Continuity TheoryThis modern, realistic compromise argues that while
political and personal agreements (like military alliances) dissolve during a transition,
general international law obligations, universal human rights treaties, and local
territorial boundaries must survive to prevent global chaos. It prioritizes the continuity
of the international legal order over absolute sovereign preference.3. PRIMARY
TYPES OF STATE SUCCESSIONInternational jurisprudence categorizes succession




into two primary operational forms:Total Succession: This occurs when a predecessor
state completely vanishes from the political map, and its entire territory is absorbed by
one or more successor states. This can happen through absorption (e.g., the German
Democratic Republic being entirely absorbed into the Federal Republic of Germany in
1990) or dismemberment (e.g., the total dissolution of the Austro-Hungarian Empire
after World War I).Partial Succession: This occurs when the predecessor state continues
to exist as an international legal entity, but loses a portion of its territory to a new or
existing state. This can happen through secession/separation (e.g., Pakistan seceding
from India in 1947, or Bangladesh separating from Pakistan in 1971) or cession via a
formal treaty.4. RIGHTS AND DUTIES ARISING OUT OF SUCCESSIONWhen state
succession takes effect, the legal consequences governing public property, treaties,
debts, and people are distributed based on a mix of customary international law and the
1978 and 1983 Vienna Conventions: tomeee- +
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A. Succession to TreatiesThe transfer of treaty obligations is governed by a fundamental
distinction between the nature of the agreements:Dispositive or Territorial Treaties:
Treaties that establish permanent international boundaries, land rights, or demilitarized
zones always survive succession and automatically bind the successor state. This
reflects the customary rule of uti possidetis juris (you shall inherit what you possessed)




and Article 11 of the 1978 Vienna Convention, ensuring that global borders remain
stable.Political and Personal Treaties: Treaties dealing with military alliances, peace
pacts, or membership in international organizations (like the United Nations) do not
pass to the successor state. The successor state must apply for fresh membership in the
UN.The Post-Colonial Exception: Under Article 16 of the 1978 Convention, newly
independent "decolonized" states are explicitly granted a Clean Slate, meaning they are
not bound to maintain any treaty signed by the old colonial power, though they may
choose to join multilateral conventions via a notification of succession.B. Succession
to Public Property and State ArchivesThe distribution of state assets is codified under
the Vienna Convention on Succession of States in Respect of State Property, Archives
and Debts (1983):Immovable Property: All immovable public property belonging to the
predecessor state—such as government buildings, military bases, ports, and railways—
passes automatically and without compensation to the successor state within whose
territory that property is physically located.Movable Property: Movable state property
(such as state funds, gold reserves, or currency) passes to the successor state in an
equitable proportion relative to the territory and population being transferred.State
Archives: Historical documents, land deeds, and administrative records necessary for
the daily governance of the territory must be handed over to the successor state.C.
Succession to Public Debts and Contractual ObligationsPublic debt constitutes one of
the most fiercely contested areas of state succession:National Debt: Under customary
international law and the 1983 Convention, if a state undergoes total dissolution or
dismemberment, its national public debt must pass to the various successor states in
equitable proportions, taking into account their respective economic capacities,
property shares, and populations.Local / Localized Debt: Debts that were contracted by
the predecessor state explicitly for the regional development or infrastructure of the
specific territory undergoing succession (e.g., a loan taken to build a dam in that
province) pass entirely and exclusively to that specific successor state.The Clean Slate
Exception: Newly independent post-colonial states are completely exempt from
inheriting the general national debts of the colonial power, unless a specific bilateral
agreement dictates otherwise.D. Succession to Nationality and Private
RightsNationality: When territory changes hands, the human population residing in that
zone cannot be left stateless. International law strongly presumes that the inhabitants
automatically lose the nationality of the predecessor state and acquire the nationality of
the successor state. Modern practice routinely requires successor states to offer a "right
of option," allowing citizens a set period to choose which nationality they wish to
retain.Private Rights: Private property rights, commercial contracts, and vested rights
held by individuals or foreign corporations under the old predecessor state do not
vanish. Successor states are under a general international duty to respect and protect
legitimate private property rights, as confirmed by the Permanent Court of International
Justice (PCLJ) in the Settlers of German Origin Case (1923).5. KEY RIGHTS AND
DUTIES AT A GLANCETo maximize exam scoring and ensure structural clarity, the
transfer of legal categories can be summarized as follows:Legal CategoryGeneral Rule
/ OutcomeGoverning Legal JustificationBoundary TreatiesSurvive absolutely; bind the




successor.Continuity of borders (Uti Possidetis Juris).UN MembershipDoes not pass;
requires a fresh application.Personal/Political nature of institutional pacts.Immovable
PropertyPasses to the state where it is physically located.Territorial Sovereignty
rule.Localized DebtsPass entirely to the specific territorial successor.Principle of unjust
enrichment / direct utility.Private PropertyMust be respected and protected by the
successor.Doctrine of acquired and vested private rights.6. STATUTORY
FRAMEWORK AND HISTORICAL PRECEDENTSThe practical application of these
rules is illustrated by landmark 20th-century geopolitical collapses:The Dissolution of
the Soviet Union (1991): When the USSR collapsed, a unique hybrid approach was
used. Through the Alma-Ata Declaration, the Russian Federation was recognized by
the world not as a standard successor state, but as the continuator state of the USSR,
inheriting its permanent seat on the UN Security Council and its nuclear treaties.
Conversely, the other breakaway republics (like Ukraine and Kazakhstan) were treated
as regular successor states with a clean slate for political pacts, but sharing the public
debt equitably.The Dissolution of Yugoslavia: In contrast to the Soviet example, the
Arbitration Commission of the International Conference on Yugoslavia (the Badinter
Committee) ruled that the Socialist Federal Republic of Yugoslavia had completely
dissolved. Therefore, no single republic could claim to be the sole continuator. All
breakaway republics (Serbia, Croatia, Slovenia, etc.) were treated as equal successor
states, forcing them to divide the state assets, archives, and external debts through
equitable negotiations.7. CONCLUSION & CRITICAL APPRAISALIn conclusion,
the law of State Succession represents a delicate, ongoing effort to balance the
sovereign right of new political regimes to map their own destiny with the international
community's need for global stability. While the 1978 and 1983 Vienna Conventions
have provided excellent guidelines, state practice demonstrates that succession is rarely
a uniform process; it is heavily shaped by political negotiations, as seen in the collapses
of the USSR and Yugoslavia. By enforcing the continuity of boundary treaties while
permitting flexibility for political alliances, international law ensures that geopolitical
transitions do not collapse the global legal architecture, protecting both international
commerce and the fundamental rights of the affected population.
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1. INTRODUCTION TO MARITIME JURISDICTIONS

The law of the sea constitutes an important branch of international law regulating the
rights and obligations of states over maritime areas. Historically, there was a conflict
between the doctrines of Mare Liberum (Freedom of the Seas), advocated by Hugo
Grotius, and Mare Clausum (Closed Sea), which supported extensive coastal state
control over adjacent waters. To resolve these competing claims and establish a uniform
legal framework, the international community adopted the United Nations Convention
on the Law of the Sea, often described as the “Constitution for the Oceans.”

UNCLOS divides the oceans into several maritime zones, each with a distinct legal
status. Among these, the Territorial Sea and the Continental Shelf are of particular
importance because they determine the extent of coastal state authority over maritime
spaces and resources. While the territorial sea is primarily concerned with sovereignty
and security, the continental shelf focuses on economic rights over seabed resources.

2. TERRITORIAL SEA: MEANING AND LEGAL STATUS

The Territorial Sea is the belt of sea adjacent to the coast over which a coastal state
exercises sovereignty. Article 2 of UNCLOS provides that the sovereignty of a coastal
state extends beyond its land territory and internal waters to an adjacent belt of sea
known as the territorial sea. This sovereignty also extends to the airspace above the
territorial sea and to its seabed and subsoil.

Thus, the territorial sea is legally treated as an extension of the state's land territory.
Within this zone, the coastal state enjoys powers similar to those exercised on land,
including legislative, administrative, judicial, and enforcement authority. However,
unlike land territory, this sovereignty is subject to certain limitations imposed by
international law, particularly the right of innocent passage enjoyed by foreign vessels.

3. BREADTH AND MEASUREMENT OF THE TERRITORIAL SEA

Under Article 3 of UNCLOS, every state has the right to establish the breadth of its
territorial sea up to a maximum limit of twelve nautical miles measured from the
baseline. The normal baseline is the low-water line along the coast as marked on
officially recognized charts.

Where the coastline is deeply indented, irregular, or fringed with islands, Article 7
permits the use of straight baselines connecting appropriate points along the coast. This




method prevents practical difficulties in measuring maritime zones from highly
irregular coastlines and has become an accepted rule of customary international law.

The determination of baselines is significant because all maritime zones, including the
territorial sea, contiguous zone, exclusive economic zone, and continental shelf, are
measured from these baselines.

4. RIGHT OF INNOCENT PASSAGE

Although the coastal state enjoys sovereignty over the territorial sea, international law
recognizes the right of innocent passage for ships of all states. Article 17 of UNCLOS
provides that foreign vessels, whether belonging to coastal or landlocked states, enjoy
the right to pass through the territorial sea without prior authorization, provided such
passage is innocent.

Passage is considered innocent when it is not prejudicial to the peace, good order, or
security of the coastal state. Activities such as weapons exercises, espionage,
smuggling, illegal fishing, serious pollution, or threats against the coastal state render
passage non-innocent. Submarines exercising innocent passage must navigate on the
surface and display their national flag.

The right of innocent passage reflects a compromise between the sovereignty of coastal
states and the international community's interest in maintaining freedom of navigation.

5. JURISDICTIONAL COMPETENCE IN THE TERRITORIAL SEA

The coastal state generally possesses criminal and civil jurisdiction within its territorial
sea. However, UNCLOS imposes limitations regarding foreign vessels passing through
the area.

Under Article 27, the coastal state should ordinarily refrain from exercising criminal
jurisdiction over crimes committed aboard foreign ships during innocent passage unless
the consequences of the crime extend to the coastal state, the crime disturbs public
order, assistance is requested by the ship's master, or measures are necessary to suppress
illicit trafficking.

Similarly, Article 28 restricts the exercise of civil jurisdiction against foreign vessels
merely passing through the territorial sea. These limitations seek to facilitate
international navigation while preserving the legitimate interests of the coastal state.

6. CONTINENTAL SHELF: MEANING AND LEGAL STATUS

The Continental Shelf refers to the seabed and subsoil of the submarine areas extending
beyond a state's territorial sea. Geologically, it is the natural prolongation of a state's
landmass beneath the sea. Legally, Article 76 of UNCLOS defines the continental shelf
as comprising the seabed and subsoil extending to the outer edge of the continental
margin or to a distance of 200 nautical miles from the baseline where the continental
margin does not reach that distance.




Unlike the territorial sea, the continental shelf does not include the water column above
it or the airspace over those waters. The legal regime of the continental shelf is therefore
focused exclusively on the seabed and its resources.

The rights of a coastal state over the continental shelf exist automatically and do not
depend upon occupation, proclamation, or actual exploitation.

7. BREADTH AND LIMITS OF THE CONTINENTAL SHELF

UNCLOS establishes both minimum and maximum limits for the continental shelf.
Every coastal state is entitled to a continental shelf extending up to 200 nautical miles
from its baseline, even if the geological shelf ends earlier.

Where the natural continental margin extends beyond 200 nautical miles, a state may
claim an extended continental shelf. However, such claims are subject to strict
limitations. Generally, the outer limit cannot exceed 350 nautical miles from the
baseline or 100 nautical miles from the 2,500-metre isobath, depending upon the
geological characteristics of the seabed.

These provisions balance the economic interests of coastal states with the principle that
the deep seabed beyond national jurisdiction should remain part of the common heritage
of mankind.

8. SOVEREIGN RIGHTS OVER THE CONTINENTAL SHELF

A coastal state does not possess full sovereignty over the continental shelf. Instead, it
enjoys exclusive sovereign rights for the purpose of exploring and exploiting its natural
resources under Article 77 of UNCLOS.

These sovereign rights include the extraction of oil, natural gas, minerals, and other
non-living resources located in the seabed and subsoil. They also extend to sedentary
species, such as oysters, lobsters, and other organisms that remain permanently attached
to or dependent upon the seabed.

The rights of the coastal state are exclusive in nature. If the coastal state chooses not to
exploit the resources of its continental shelf, no other state may undertake such
activities without its consent. However, these rights do not affect the legal status of the
waters above the shelf or the airspace above those waters. Consequently, all states
continue to enjoy freedom of navigation and overflight over areas lying beyond the
territorial sea.

9. COMMISSION ON THE LIMITS OF THE CONTINENTAL SHELF (CLCS)

When a coastal state seeks to establish a continental shelf beyond 200 nautical miles, it
must submit scientific and geological evidence to the Commission on the Limits of the
Continental Shelf. The Commission examines the data and makes recommendations
concerning the outer limits of the shelf.




The limits established by a coastal state on the basis of these recommendations become
final and binding. The CLCS therefore plays a crucial role in ensuring scientific
accuracy and preventing excessive maritime claims by coastal states.

10. COMPARATIVE ANALYSIS: TERRITORIAL SEA AND CONTINENTAL
SHELF

The Territorial Sea and the Continental Shelf differ significantly in both legal nature
and scope. The territorial sea extends up to twelve nautical miles from the baseline and
is subject to the complete sovereignty of the coastal state over the water, seabed, subsoil,
and airspace. In contrast, the continental shelf may extend up to 200 nautical miles or,
in certain cases, 350 nautical miles and is limited to the seabed and subsoil.

Another important distinction is that the territorial sea is subject to the right of innocent
passage, whereas the waters above the continental shelf remain open to international
navigation and overflight. Moreover, the coastal state's authority over the continental
shelf consists only of sovereign rights relating to resource exploitation rather than full
territorial sovereignty.

11. LANDMARK JUDICIAL DECISIONS

The legal principles governing the territorial sea and continental shelf have been
clarified through important decisions of the International Court of Justice.

In Anglo-Norwegian Fisheries Case, the United Kingdom challenged Norway's use of
straight baselines for measuring its territorial sea. The International Court of Justice
upheld Norway's method, holding that deeply indented coastlines and coastal island
formations justify the use of straight baselines. This judgment later influenced Article
7 of UNCLOS.

Another significant decision is North Sea Continental Shelf Cases. Denmark and the
Netherlands argued that the continental shelf should be divided according to the
equidistance principle. The Court rejected the contention that equidistance was a
mandatory rule of customary international law and emphasized that continental shelf
rights arise from the natural prolongation of a state's land territory. The Court further
held that maritime boundaries should be determined according to equitable principles
to achieve a fair result.

12. CONCLUSION

The Territorial Sea and the Continental Shelf are two of the most significant maritime
zones recognized under UNCLOS. The territorial sea safeguards the sovereignty and
security interests of coastal states by granting them extensive authority over adjacent
waters, subject to the right of innocent passage. The continental shelf, on the other hand,
provides coastal states with exclusive economic rights over valuable seabed resources
while preserving freedom of navigation in the waters above.




Through the comprehensive framework established by UNCLOS and refined by
judicial decisions such as the Anglo-Norwegian Fisheries Case and the North Sea
Continental Shelf Cases, international law has successfully balanced the competing
interests of coastal states and the international community. As a result, these maritime
regimes continue to play a crucial role in maintaining international peace, maritime
security, and the equitable utilization of ocean resources.

5. DISCUSS THE CONCEPT AND SCOPE OF STATE RESPONSIBILITY
UNDER INTERNATIONAL LAW.
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1. Introduction to the Concept of State Responsibility

State Responsibility is one of the fundamental principles of International Law. It refers to the
legal accountability of a state when it commits an internationally wrongful act by violating an
international obligation. Since states are the primary subjects of international law, they are
expected to comply with obligations arising from treaties, customary international law, and
general principles of law. Whenever a state breaches such obligations, international law
imposes responsibility upon it and requires it to make reparation for the injury caused.

The principle was clearly recognized by the Permanent Court of International Justice in the
famous Chorzéw Factory Case Chorzéw Factory Case, where the Court stated that every
breach of an international obligation gives rise to a duty to make adequate reparation. The
modern law on this subject has been codified by the International Law Commission in the
Articles on Responsibility of States for Internationally Wrongful Acts, 2001 (ARSIWA).

2. Nature and Theoretical Foundation of State Responsibility

The doctrine of state responsibility is based on the idea that rights and obligations under
international law must be accompanied by legal consequences in the event of a breach.
International law distinguishes between primary rules and secondary rules. Primary rules create
substantive obligations, such as respecting territorial sovereignty, protecting diplomatic agents,
and fulfilling treaty commitments. Secondary rules determine the legal consequences that




follow when those obligations are violated. State responsibility constitutes these secondary
rules.

An important feature of this doctrine is that international responsibility is determined by
international law and not by domestic law. A state cannot escape liability by arguing that its
internal law authorized or justified the wrongful conduct. Thus, a violation of international law
remains wrongful even if it is valid under the state's domestic legal system.

3. Essential Elements of an Internationally Wrongful Act

According to Article 2 of the ILC Articles, a state incurs responsibility when two essential
conditions are fulfilled.

The first requirement is that the conduct must be attributable to the state. Since a state is an
abstract legal entity, it acts through its organs, officials, and agents. Therefore, the conduct must
be legally connected to the state.

The second requirement is that the conduct must constitute a breach of an international
obligation binding upon the state at the time of the act. The breach may result from a positive
act, such as unlawful military intervention, or from an omission, such as failing to protect
foreign diplomats or foreign nationals.

Both elements must exist simultaneously before international responsibility can arise.
4. Attribution (Imputability) of Conduct to the State

The doctrine of attribution determines when the conduct of individuals or groups can be legally
regarded as the conduct of the state.

Under Article 4 of the ILC Articles, the acts of all state organs—including the executive,
legislature, judiciary, armed forces, police authorities, and local government bodies—are
attributable to the state. The state remains responsible even when such officials exceed their
authority or violate internal instructions, provided they act in their official capacity.

Private individuals are generally not attributable to the state. However, under Article 8, their
conduct may be attributed when they act under the instructions, direction, or effective control
of the state. This principle was clarified by the International Court of Justice in the case of
Nicaragua v. United States, where the Court held that effective control is necessary before the
conduct of rebels can be attributed to a state.

Similarly, under Article 11, if a state subsequently acknowledges and adopts private conduct as
its own, responsibility arises. This principle was applied in the United States Diplomatic and
Consular Staff in Tehran Case, where the actions of militants occupying the American Embassy
were later attributed to Iran after the government endorsed and supported their conduct.

5. Circumstances Precluding Wrongfulness

International law recognizes certain exceptional situations in which conduct that would
ordinarily be wrongful is excused. These circumstances do not erase the obligation itself but
remove the wrongfulness of the act.




Consent is one such defence. If a state validly consents to conduct that would otherwise violate
its rights, no wrongful act arises.

Self-defence, exercised in accordance with Article 51 of the United Nations Charter, also
precludes wrongfulness. A state acting lawfully to repel an armed attack does not incur
responsibility.

Countermeasures constitute another defence. An injured state may suspend certain obligations
towards a wrongdoing state to induce compliance, provided the measures are proportionate and
non-forcible.

Force majeure may excuse conduct where an irresistible force or unforeseen event makes
compliance impossible. Distress applies when state agents act to save lives in situations of
extreme danger. Necessity may also be invoked where a state has no other means of
safeguarding an essential interest against a grave and imminent peril, although this defence is
interpreted very narrowly.

6. Legal Consequences of State Responsibility

Once responsibility is established, the responsible state must fulfill several obligations. First,
it must cease the wrongful conduct if it is continuing. Secondly, it must provide assurances and
guarantees that similar violations will not recur in the future.

Most importantly, the state must make full reparation for the injury caused. The principle of
full reparation seeks to eliminate the consequences of the wrongful act as far as possible.

Reparation may take the form of restitution, compensation, or satisfaction. Restitution restores
the situation that existed before the wrongful act occurred. If restitution is impossible,
compensation is awarded for financially assessable damage. Satisfaction is provided for non-
material injuries and may include an official apology, acknowledgment of wrongdoing, or other
symbolic measures designed to repair the injury.

7. Important Judicial Decisions
The development of state responsibility has been significantly influenced by judicial decisions.

In the Corfu Channel Case, the International Court of Justice held Albania responsible for
failing to warn British warships about mines located in its territorial waters. The Court
emphasized that states have an obligation not to allow their territory to be used in a manner
harmful to other states.

The United States Diplomatic and Consular Staff in Tehran Case demonstrated how private
conduct can become attributable to the state when the government adopts and supports such
actions.

In Nicaragua v. United States, the Court established the effective control test for attributing the
acts of armed groups to a state, thereby clarifying one of the most important aspects of
international responsibility.




Finally, the Chorzéw Factory Case laid down the enduring principle that every internationally
wrongful act gives rise to an obligation to make reparation.

8. Conclusion

In conclusion, the doctrine of State Responsibility is an indispensable component of
contemporary international law. It ensures that states remain accountable for violations of
international obligations and provides a structured mechanism for addressing wrongful
conduct. Through the principles of attribution, breach, reparation, and legal accountability, the
doctrine reinforces the rule of law in international relations.

The codification of these principles in the ILC Articles on State Responsibility has brought
greater clarity and coherence to this field. Although enforcement may sometimes be difficult
due to political realities, the doctrine continues to serve as the principal legal framework
through which states are held responsible for internationally wrongful acts and compelled to
repair the injuries they cause.
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Introduction

The S.S. Lotus Case is one of the most celebrated decisions in International Law. It was
decided by the Permanent Court of International Justice in 1927 and is regarded as a landmark
case concerning State sovereignty and criminal jurisdiction. The case established the famous
"Lotus Principle," which significantly influenced the development of international law
regarding the exercise of jurisdiction by States.

Facts of the Case




On 2 August 1926, a collision occurred on the high seas between the French steamship S.S.
Lotus and the Turkish vessel Boz-Kourt. As a result of the collision, the Turkish ship sank,
causing the death of eight Turkish nationals.

When the French vessel arrived at Constantinople (now Istanbul), Turkish authorities arrested
the French officer on watch, Lieutenant Demons, and initiated criminal proceedings against
him. France objected to the prosecution, arguing that Turkey lacked jurisdiction because the
incident had occurred on the high seas and the accused was a French national serving on a
French vessel.

The dispute was submitted to the Permanent Court of International Justice for resolution.
Issues Before the Court

The principal issue before the Court was whether Turkey had violated international law by
exercising criminal jurisdiction over a French national in relation to an incident that occurred
on the high seas. The Court had to determine whether international law prohibited Turkey from
prosecuting the French officer.

Decision of the Court

The Court, by a narrow majority, held that Turkey had not violated international law. It reasoned
that international law did not contain any rule expressly prohibiting Turkey from exercising
jurisdiction in the circumstances of the case.

The Court emphasized that sovereign States are generally free to act unless there exists a
specific rule of international law restricting their conduct. Since no rule prohibited Turkey's
exercise of jurisdiction, Turkey was entitled to prosecute the French officer.

The Court further noted that the effects of the collision were felt on a Turkish vessel and
resulted in the deaths of Turkish nationals. Therefore, Turkey possessed a legitimate basis for
asserting jurisdiction.

The Lotus Principle

The most important contribution of the case is the formulation of the Lotus Principle.
According to this principle:

Restrictions upon the independence of States cannot be presumed. A State may exercise
jurisdiction unless there is a prohibitive rule of international law preventing it from doing so.

This principle reflects the sovereignty and equality of States. Unlike domestic legal systems,
where governmental powers must be expressly granted by law, international law generally
allows States to act freely unless a rule restricts them.

The Lotus Principle became the foundation for understanding jurisdiction in international law
and highlighted the consensual nature of international legal obligations.

Significance of the Case




The case is significant for several reasons. First, it clarified the relationship between State
sovereignty and international legal restrictions. Second, it expanded the understanding of
extraterritorial jurisdiction. Third, it established an important precedent regarding criminal
jurisdiction over acts occurring outside territorial boundaries.

The decision also influenced later developments in international maritime law and the law of
jurisdiction. Although subsequent treaties have limited some aspects of the Lotus Principle, the
case remains a foundational authority in international law.

Criticism of the Judgment

The judgment has been criticized for granting excessively broad powers to States. Many
scholars argued that unrestricted jurisdiction could create conflicts between States and
undermine international stability.

Subsequent legal developments, particularly the adoption of the United Nations Convention on
the Law of the Sea, have restricted the broad approach adopted in Lotus by providing clearer
rules regarding jurisdiction over maritime incidents.

Conclusion

The S.S. Lotus Case remains a landmark decision in international law. It established the Lotus
Principle, affirming that States are free to act unless specifically prohibited by international
law. Although later treaties have moderated its impact, the case continues to be a cornerstone
in the study of State sovereignty and jurisdiction.
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Introduction

State succession is an important topic in international law that arises when one State replaces
another in responsibility for the international relations of a territory. Such succession may occur
due to independence, merger, dissolution, annexation, or territorial transfer. A major issue




arising in these situations concerns whether the successor State becomes bound by contractual
obligations entered into by the predecessor State.

Meaning of State Succession

State succession refers to the replacement of one State by another in responsibility for a
territory and its international relations. Examples include the breakup of federations,
decolonization, territorial cessions, and the formation of new States.

Questions of succession arise regarding treaties, debts, property, archives, and contractual
obligations undertaken by the predecessor State.

Meaning of Contractual Obligations

Contractual obligations refer to agreements entered into by a State with private individuals,
corporations, or other entities. These may include concessions, infrastructure projects, mining
agreements, oil exploration contracts, investment agreements, public utility contracts, and
commercial arrangements.

The central question is whether a successor State is legally bound to honor these contracts after
succession occurs.

General Principles Governing Succession to Contracts

International law does not provide a single universal rule regarding succession to contractual
obligations. However, several principles have emerged through State practice and judicial
decisions.

One principle is the doctrine of continuity, according to which contracts relating to the
administration and economic functioning of a territory generally continue after succession. The
rationale is that stability and economic security require the preservation of legitimate
contractual relationships.

Another principle is that contracts of a purely political nature do not automatically pass to the
successor State. Obligations that were personal to the predecessor government may terminate
upon succession.

Succession in Different Situations
Newly Independent States

Historically, newly independent States emerging from colonial rule often relied on the "clean
slate" doctrine. According to this doctrine, they were not automatically bound by obligations
imposed during colonial administration.

However, many newly independent States voluntarily accepted commercially beneficial
contracts to maintain investor confidence and economic development.

Merger of States




When two or more States merge into a single State, contractual obligations generally continue
because the new State assumes the rights and obligations of its predecessors.

Dissolution of States

In cases of dissolution, such as the breakup of the former Yugoslavia and the Soviet Union,
contractual obligations are often apportioned among successor States through negotiation and
international agreements.

Territorial Transfer

Where territory is transferred from one State to another, contracts specifically connected with
the territory often pass to the successor State because they directly affect the administration
and economic activities of that territory.

International Practice and Judicial Decisions

International arbitral tribunals have generally emphasized fairness, acquired rights, and
economic stability. The doctrine of acquired rights protects rights lawfully obtained by private
individuals and corporations before succession.

Various investment arbitration cases have supported the continuation of contractual obligations
where termination would unfairly prejudice legitimate expectations and investments.

The Vienna Convention on Succession of States in Respect of Treaties primarily addresses
treaties rather than private contracts, but its principles have influenced discussions on
succession issues generally.

Challenges in State Succession

State succession often creates uncertainty regarding the validity and enforcement of contracts.
Successor States may seek to renegotiate agreements that appear unfair or exploitative. Political
changes, economic instability, and competing claims can further complicate matters.

Conflicts frequently arise between the interests of foreign investors seeking continuity and
successor States seeking greater control over national resources.

Conclusion

State succession to contractual obligations remains a complex area of international law. While
no universal rule exists, international practice generally favors continuity of commercial
contracts and protection of acquired rights. The objective is to ensure legal certainty, economic
stability, and fairness while balancing the sovereign interests of successor States.

3. PROBLEM RELATING TO MOB VIOLENCE AGAINST FOREIGN NATIONALS
AND STATE RESPONSIBILITY
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Introduction

International law imposes upon every State a duty to protect foreign nationals present within
its territory. Foreigners are entitled to a minimum standard of treatment, security, and
protection. When foreign nationals suffer injury due to mob violence, riots, or civil
disturbances, questions arise regarding the responsibility of the State in whose territory the
incident occurred.

The issue is particularly important because States are expected to maintain law and order and
prevent harm to both citizens and foreigners.

Concept of State Responsibility

State responsibility arises when a State breaches an international obligation and causes injury
to another State or its nationals. A State may be held internationally responsible not only for
acts committed by its officials but also for failing to exercise due diligence in preventing harm
caused by private individuals.

The principle is based on the idea that every sovereign State has a duty to maintain public order
and provide reasonable protection to persons within its jurisdiction.

Protection of Foreign Nationals Under International Law

International law requires States to provide foreign nationals with adequate protection and
security. This obligation is often referred to as the international minimum standard of
treatment.

Foreign nationals must be protected from violence, arbitrary detention, discrimination, and
denial of justice. Failure to provide such protection may result in international responsibility.

Mob Violence and International Responsibility

Mob violence refers to attacks carried out by groups of private individuals rather than State
officials. Although such acts are not directly attributable to the State, responsibility may arise
where State authorities fail to prevent foreseeable violence or fail to take reasonable measures
to suppress it.




For example, if a foreign national is attacked by a mob and the police fail to intervene despite
having knowledge of the danger, the State may be held internationally responsible for
negligence.

Similarly, where authorities fail to investigate, prosecute offenders, or provide remedies after
the incident, international responsibility may arise.

Conditions for State Responsibility
For a State to be held responsible, certain conditions must generally be established:
First, the State must have had an international obligation to protect the foreign national.

Second, State authorities must have failed to exercise due diligence in preventing or responding
to the violence.

Third, there must be a causal connection between the State's failure and the injury suffered.

Fourth, the injured person must have suffered actual damage, whether physical, economic, or
moral.

Thus, mere occurrence of violence does not automatically create State responsibility; the
decisive factor is whether the State acted with reasonable diligence.

Relevant International Cases

A classic example is the United States Diplomatic and Consular Staff in Tehran Case. The
International Court of Justice held that Iran was responsible because it failed to protect
diplomatic personnel and later endorsed the actions of private individuals.

The case established that a State may incur responsibility where it fails to take reasonable steps
to prevent or control unlawful acts committed by private persons.

Another significant principle can be found in various diplomatic protection claims, where
States were held responsible for failure to exercise due diligence in protecting foreign nationals
from mob attacks and civil unrest.

Consequences of State Responsibility

Where responsibility is established, the responsible State may be required to provide remedies,
including:

1. Restitution, where possible.

2. Compensation for losses suffered.

3. Satisfaction, including apologies or acknowledgments of wrongdoing.
4. Guarantees of non-repetition.

These remedies aim to restore the injured party to the position that would have existed had the
wrongful act not occurred.




Measures to Avoid Liability

States can avoid international responsibility by maintaining effective law enforcement
mechanisms, responding promptly to threats, protecting foreign nationals during disturbances,
conducting proper investigations, and prosecuting offenders.

The exercise of due diligence is the key factor in determining whether the State has fulfilled its
international obligations.

Conclusion

Mob violence against foreign nationals presents a significant issue in international law.
Although such acts are committed by private individuals, a State may incur international
responsibility if it fails to exercise due diligence in preventing, suppressing, or remedying the
harm. The doctrine of State responsibility ensures accountability and promotes the protection
of foreign nationals, thereby contributing to international peace, security, and friendly relations
among States.

UNIT -1V
EXTRADITION, ASYLUM, NATIONALITY, DIPLOMACY AND TREATIES
ESSAY / LONG ANSWER MODEL QUESTIONS

1. DEFINE TREATY AND DISCUSS THE FORMATION AND TERMINATION
OF TREATIES AND DISCUSS THE RULES REGARDING FORMATION AND
TERMINATION OF TREATIES.

Introduction and Definition of a Treaty




Treaties constitute the most important source of obligations in international law and
serve as the principal means through which sovereign states regulate their relations with
one another. They facilitate cooperation in areas such as trade, diplomacy,
environmental protection, human rights, security, and territorial arrangements. In the
absence of a centralized world legislature, treaties perform a function similar to
legislation and contracts in domestic legal systems by creating legally binding
commitments between states.

The concept of a treaty is defined under Article 2(1)(a) of the Vienna Convention on
the Law of Treaties (VCLT), 1969. According to this provision, a treaty means an
international agreement concluded between states in written form and governed by
international law, whether embodied in a single instrument or in two or more related
instruments and irrespective of its designation. Thus, an agreement may be called a
treaty, convention, covenant, protocol, charter, pact, or accord; however, its legal nature
remains the same so long as the parties intend to create binding legal obligations
governed by international law.

The Statutory Framework: Vienna Convention on the Law of Treaties, 1969

The Vienna Convention on the Law of Treaties, 1969 is regarded as the cornerstone of
treaty law and is often described as the “Treaty on Treaties.” It codifies and develops
customary international law relating to treaties and provides a comprehensive legal
framework governing the creation, operation, interpretation, amendment, suspension,
and termination of treaties. The Convention applies primarily to written treaties
concluded between sovereign states and lays down uniform rules that promote certainty,
stability, and predictability in international relations.

The VCLT ensures that states understand the procedures by which they may assume
international obligations and the limited circumstances in which such obligations may
be modified or terminated. By providing common standards, it reduces disputes and
contributes significantly to the maintenance of international peace and cooperation.

Formation of Treaties: The Legal Process

The formation of a treaty is a structured legal process involving several stages. Each
stage is essential in ensuring that states voluntarily and knowingly undertake
international obligations.

Accreditation and Full Powers

The first step in treaty formation involves the authorization of representatives who
participate in treaty negotiations. Article 7 of the VCLT provides that persons
representing a state must possess “Full Powers,” a formal document issued by the
competent authority of the state authorizing them to negotiate, adopt, authenticate, or

express consent to be bound by a treaty.




Certain high-ranking officials, however, are exempt from this requirement because of
their official positions. These include Heads of State, Heads of Government, and
Ministers for Foreign Affairs, who are presumed to possess authority to represent their
states in treaty matters.

Negotiation and Adoption of the Text

Once representatives are duly authorized, negotiations commence. During this phase,
participating states discuss, draft, and refine the terms of the proposed agreement. The
objective is to arrive at a mutually acceptable text that reflects the interests and concerns
of all negotiating parties.

Under Article 9 of the VCLT, the adoption of the treaty text generally requires the
consent of all participating states. In large international conferences involving
numerous states, the text may be adopted by a two-thirds majority vote unless a
different voting procedure has been agreed upon.

Authentication and Signature

After the treaty text has been finalized, it must be authenticated to confirm that the
agreed text is definitive and accurate. Article 10 provides that authentication may occur
through signature, initialling, or any other method agreed upon by the negotiating states.

The legal significance of a signature varies depending on the treaty. In some cases,
signature itself expresses consent to be bound. More commonly, particularly in
important multilateral treaties, signature merely authenticates the text and indicates the
state's intention to seek domestic approval before becoming legally bound.

Ratification and Accession

Ratification is one of the most significant stages in treaty formation. Under Article 14,
ratification is the international act through which a state formally confirms its consent
to be bound by the treaty. It allows the state to complete its internal constitutional
procedures, such as parliamentary approval, before assuming international obligations.

A state that did not sign the treaty during its negotiation phase may later become a party
through accession, as recognized by Article 15. Accession has the same legal effect as
ratification and enables states to join treaties after they have already been concluded.

Entry into Force

A treaty does not automatically become binding upon ratification. According to Article
24, a treaty enters into force in accordance with the conditions specified in the treaty
itself or as agreed upon by the negotiating states.

Many multilateral treaties require a minimum number of ratifications before they
become operational. This requirement ensures that the treaty enjoys sufficient
international support before legal obligations arise. Once the prescribed conditions are
fulfilled, the treaty enters into force and becomes binding upon its parties.




Pacta Sunt Servanda and Reservations

One of the fundamental principles of international law is Pacta Sunt Servanda, meaning
“agreements must be kept.” This principle is codified in Article 26 of the VCLT, which
states that every treaty in force is binding upon the parties and must be performed by
them in good faith.

The principle reflects the necessity of trust and reliability in international relations.
Without confidence that states will honor their commitments, international cooperation
would become impossible. Complementing this principle is Article 27, which provides
that a state may not invoke provisions of its internal law as justification for failure to
perform a treaty. Thus, domestic legislation or constitutional provisions cannot
ordinarily excuse non-compliance with international obligations.

To encourage broader participation in multilateral treaties, the VCLT permits states to
make reservations. A reservation is a unilateral statement made when signing, ratifying,
accepting, approving, or acceding to a treaty, whereby a state seeks to exclude or modify
the legal effect of certain provisions in their application to that state.

Article 19 allows reservations unless the treaty expressly prohibits them, permits only
specified reservations, or the reservation is incompatible with the object and purpose of
the treaty. The reservation mechanism promotes flexibility while preserving the
essential goals of the treaty.

Termination of Treaties: Grounds and Mechanisms

International law strongly favors the stability and continuity of treaty obligations.
Consequently, a state cannot terminate a treaty merely because of a change in
government or national policy. The VCLT therefore specifies limited and carefully
regulated grounds upon which a treaty may be terminated.

Termination by Consent or Treaty Provisions

A treaty may terminate according to its own terms. Many treaties contain withdrawal
clauses or fixed durations specifying when and how they may come to an end. Article
54 recognizes termination in conformity with the treaty's provisions.

A treaty may also be terminated by the mutual consent of all parties. Since treaties are
based upon consent, the parties may collectively agree to modify or dissolve the
obligations created by the agreement.

Material Breach

Article 60 provides that a material breach by one party may justify termination or
suspension of the treaty by the injured party. A material breach includes repudiation of
the treaty not authorized by the Convention or violation of a provision essential to the
accomplishment of the treaty’s object and purpose.




This rule protects states from being compelled to continue honoring agreements when
another party fundamentally undermines the basis of the treaty relationship.

Supervening Impossibility of Performance

Article 61 permits termination where performance becomes objectively impossible
because an indispensable object necessary for execution of the treaty has permanently
disappeared or been destroyed.

Examples include the destruction of a dam central to a water-sharing treaty or the
complete disappearance of territory forming the basis of a particular agreement. Mere
economic hardship or financial difficulties do not constitute impossibility of
performance.

Fundamental Change of Circumstances (Rebus Sic Stantibus)

Article 62 recognizes the doctrine of Rebus Sic Stantibus, allowing termination when a
fundamental and unforeseen change of circumstances has radically transformed the
extent of obligations remaining to be performed.

However, this doctrine is interpreted very narrowly. The change must have been
unforeseen, must have constituted an essential basis of consent, and must radically alter
the obligations under the treaty. Furthermore, it cannot be invoked to terminate or
modify boundary treaties, thereby preserving territorial stability and international
peace.

Voidance by Jus Cogens

Article 64 addresses the emergence of a new peremptory norm (jus cogens) of
international law. A jus cogens norm is a fundamental principle accepted and recognized
by the international community as a whole, from which no derogation is permitted.

If a new jus cogens norm emerges and an existing treaty conflicts with it, the treaty
automatically becomes void and terminates. Examples of such norms include the
prohibitions against genocide, slavery, torture, and aggressive war. This rule ensures
that treaty obligations remain subordinate to the highest values of the international legal
order.

Landmark Judicial Precedents

The Gabc¢ikovo—Nagymaros Project Case (Hungary v. Slovakia, 1997)

In this landmark case, the dispute concerned a treaty between Hungary and Slovakia
relating to the construction of a hydroelectric dam system on the Danube River.
Hungary sought to terminate the treaty, arguing that environmental concerns, political




changes following the collapse of communism, and practical difficulties justified
withdrawal.

The International Court of Justice rejected Hungary’s arguments and emphasized that
the grounds for treaty termination under the VCLT must be interpreted restrictively. The
Court held that neither environmental concerns nor political changes amounted to
impossibility of performance or a fundamental change of circumstances. The decision
reinforced the principle that treaty obligations cannot be lightly discarded and that
international stability requires strict adherence to treaty commitments.

Reservations to the Genocide Convention (Advisory Opinion, 1951)

This advisory opinion significantly influenced the modern law relating to reservations.
The issue before the International Court of Justice was whether a state could become a
party to the Genocide Convention while making reservations to certain provisions.

The Court held that reservations are permissible provided they are compatible with the
object and purpose of the treaty. This flexible approach facilitated wider participation
in multilateral conventions while protecting their essential objectives. The principle
established in this case was subsequently incorporated into Article 19 of the VCLT.

Conclusion and Critical Appraisal

The law of treaties forms the backbone of modern international relations. Through the
Vienna Convention on the Law of Treaties, 1969, international law provides a coherent
framework regulating the creation, interpretation, performance, and termination of
treaties. The procedural requirements of negotiation, authentication, ratification, and
entry into force ensure that states voluntarily assume obligations through informed
consent.

At the same time, the principle of Pacta Sunt Servanda guarantees that international
commitments are respected and performed in good faith. The Convention permits
termination only in narrowly defined circumstances such as material breach,
impossibility of performance, fundamental change of circumstances, or conflict with
jus cogens norms. This careful balance between flexibility and stability strengthens
international cooperation and legal certainty.

Ultimately, the VCLT has succeeded in establishing a predictable and orderly system
of treaty relations, ensuring that agreements remain reliable instruments for maintaining
peace, promoting cooperation, and regulating the conduct of states in the international
community.

EXPLAIN THE CONCEPT OF EXTRADITION WITH REFERENCE TO NON-
EXTRADITABLE CRIMES.
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Introduction and Meaning of Extradition

Extradition is an important mechanism of international criminal law through which one
State surrenders an accused or convicted person to another State for prosecution or
punishment. Since criminal jurisdiction is generally territorial in nature, a State cannot
enforce its laws beyond its borders by arresting an offender who has escaped to another
country. Extradition therefore serves as a legal process through which international
cooperation is achieved in the suppression of crime.

According to Oppenheim, extradition is the surrender of an individual accused or
convicted of a crime by the State in whose territory he is found to the State in whose
territory the offence was committed. The State seeking the surrender is known as the
Requesting State, while the State from which surrender is sought is called the Requested
State.

The institution of extradition ensures that offenders do not evade justice merely by
crossing international boundaries. It strengthens the administration of criminal justice
and promotes cooperation among nations in combating transnational crime.




Nature and Objectives of Extradition

The primary objective of extradition is to ensure that offenders are brought before the
courts of the State having proper jurisdiction over the crime. It prevents the creation of
safe havens for criminals and helps maintain international peace and security.

Extradition is founded upon the principle that crime should not go unpunished. It
enables evidence, witnesses, and victims located in the territorial State where the
offence occurred to participate effectively in the judicial process. Moreover, extradition
promotes mutual trust and cooperation among sovereign States in the fight against
serious crimes such as terrorism, trafficking, cybercrime, money laundering, and
organized crime.

However, extradition is not an automatic obligation under customary international law.
A State is generally required to extradite only when an extradition treaty or international
convention imposes such a duty. In the absence of a treaty, extradition is usually a
matter of discretion and comity between States.

Legal Basis of Extradition

Extradition is primarily governed by bilateral and multilateral treaties. These treaties
specify the offences for which extradition may be granted, the procedures to be
followed, and the circumstances in which extradition may be refused.

Domestic legislation also plays a significant role in implementing treaty obligations. In
India, extradition is governed by the Extradition Act, 1962, which lays down the
procedure for surrendering fugitives to foreign States and receiving fugitives from other
countries.

International conventions dealing with terrorism, hijacking, genocide, and torture often
incorporate the principle of Aut Dedere Aut Judicare, requiring States either to extradite
offenders or prosecute them within their own jurisdiction.

Essential Principles Governing Extradition

Principle of Double Criminality




One of the most fundamental principles of extradition is the principle of double
criminality. Under this rule, extradition can be granted only if the conduct complained
of constitutes a criminal offence under the laws of both the Requesting State and the
Requested State.

The purpose of this principle is to protect individuals from being surrendered for acts
that are not regarded as criminal in the Requested State. The focus is on the criminal
nature of the conduct rather than the exact legal terminology used by the two States.

Principle of Specialty

The principle of specialty provides that an extradited person can be tried only for the
offence for which extradition was granted. Once the person is surrendered, the
Requesting State cannot prosecute him for any other offence committed before
extradition without obtaining the consent of the Requested State.

This principle protects the rights of the fugitive and prevents abuse of the extradition
process.

Rule of Aut Dedere Aut Judicare

The doctrine of Aut Dedere Aut Judicare means “either extradite or prosecute.” Under
this principle, if a State refuses to extradite a person accused of certain serious
international crimes, it must prosecute that person before its own courts.

This doctrine is particularly important in relation to offences such as genocide, war
crimes, aircraft hijacking, terrorism, and piracy.

Non-Extraditable Crimes

Although extradition seeks to facilitate international criminal justice, international law
recognizes certain categories of offences for which extradition may be denied. These
offences are known as non-extraditable crimes.




Political Offences

The most significant exception to extradition is the Political Offence Exception.
Traditionally, States have refused to extradite persons accused of political offences
because such individuals may face persecution rather than a fair trial.

Political offences are generally classified into two categories
Pure Political Offences

Pure political offences are crimes directed solely against the political organization of
the State and do not involve ordinary criminal conduct. Examples include treason,
sedition, espionage, and political rebellion. Such offences are generally considered non-
extraditable.

Relative Political Offences

Relative political offences involve ordinary crimes committed in connection with a
political uprising or revolution. Examples may include acts of violence committed
during an insurrection or civil conflict.

Courts often determine whether such offences qualify for the political offence exception
by examining whether the act was closely connected with a genuine political struggle.

However, modern international law has considerably narrowed this exception. Terrorist
acts, aircraft hijacking, hostage-taking, bombings, and attacks on civilians are generally
excluded from the political offence exception and are therefore extraditable offences.

Military Offences

Military offences are generally non-extraditable when they consist solely of breaches
of military discipline and have no counterpart in ordinary criminal law.

Examples include desertion, insubordination, disobedience of military orders, and
failure to perform compulsory military service. Such matters are considered internal
disciplinary issues of the armed forces and do not ordinarily justify extradition.

Religious Offences

Religious offences such as blasphemy, apostasy, heresy, or violations of religious
doctrines are often treated as non-extraditable offences.

Many modern States regard such offences as inconsistent with freedom of religion and
freedom of conscience. Consequently, extradition is frequently refused where the
individual is sought solely for conduct related to religious beliefs or practices.




Fiscal Offences

Historically, fiscal offences such as tax evasion, customs violations, and exchange
control breaches were treated as non-extraditable offences.

The rationale was that such offences primarily affected the financial interests of the
State rather than public safety. However, the growth of international financial crime,
money laundering, and terrorist financing has significantly reduced the scope of this
exception. Many modern extradition treaties now expressly include serious fiscal
crimes within the list of extraditable offences.

Human Rights Restrictions on Extradition

Modern extradition law is heavily influenced by international human rights standards.
Even where a crime is ordinarily extraditable, extradition may be refused if it would
expose the individual to serious human rights violations.

One important protection arises from the principle of non-refoulement, which prohibits
a State from extraditing a person to another country where there are substantial grounds
for believing that the person would be subjected to torture, cruel treatment, or inhuman
punishment.

Similarly, many countries that have abolished capital punishment refuse extradition
where the individual faces the death penalty unless adequate assurances are provided
that the sentence will not be imposed or carried out.

Human rights considerations therefore constitute an important modern category of non-
extraditable situations.

Landmark Judicial Decisions
In re Castioni (1891)

In this case, Castioni participated in a political uprising in Switzerland and killed a
government official during the revolt. After fleeing to England, Switzerland sought his
extradition for murder.

The English court refused extradition and held that the offence was political in nature
because it was committed during a genuine political disturbance. This case established
the classic test for determining political offences.

In re Meunier (1894)

Meunier, an anarchist, carried out bomb attacks in France and sought protection under
the political offence exception.

The court rejected his claim and held that indiscriminate acts of violence aimed at
destroying social order were not political offences. Consequently, extradition was
granted.




9.

Soering v. United Kingdom

This landmark decision revolutionized human rights protection in extradition law. The
applicant challenged his extradition to the United States on the ground that he would
face prolonged detention on death row.

The European Court of Human Rights held that extradition could violate human rights
if it exposed an individual to inhuman or degrading treatment. The case firmly
established that human rights considerations can override extradition obligations.

Conclusion

Extradition is an essential instrument of international criminal cooperation that prevents
offenders from escaping justice by crossing national borders. It reflects the collective
commitment of States to suppress crime and uphold the rule of law. Nevertheless,
international law recognizes that extradition should not become a tool for political
persecution, religious oppression, military discipline enforcement, or human rights
abuse.

Accordingly, categories such as political offences, military offences, religious offences,
and certain fiscal offences have traditionally been treated as non-extraditable crimes.
Furthermore, modern human rights principles prohibit extradition where an individual
faces torture, cruel treatment, or the death penalty without adequate safeguards. Thus,
the law of extradition strikes a careful balance between the demands of international
criminal justice and the protection of fundamental human rights, ensuring that
cooperation among States is achieved without sacrificing individual liberty and dignity.
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1. Introduction and Definition of Asylum

Asylum is one of the most important humanitarian institutions in international law. It
refers to the protection granted by a state to a foreign individual who has fled his or her
country because of persecution, political oppression, discrimination, or fear of harm.
The person seeking protection is usually unable or unwilling to return to the country of
origin due to threats to life, liberty, or personal security.

The concept of asylum is recognized as a fundamental human right under Article 14 of
the United Nations Universal Declaration of Human Rights (UDHR), 1948, which
provides that everyone has the right to seek and enjoy asylum from persecution in other
countries. Asylum therefore serves as a humanitarian mechanism for protecting
individuals against injustice and oppression.

2. Legal Basis of Asylum

The legal foundation of asylum lies in the balance between humanitarian considerations
and state sovereignty. Although every individual has the right to seek asylum, there is
no corresponding universal obligation upon a state to grant asylum. The decision to
admit and protect a foreigner remains largely within the sovereign discretion of the state
concerned.

A state granting asylum exercises its territorial sovereignty by deciding who may enter
and remain within its territory. However, modern international law imposes important
limitations on this discretion through the principle of non-refoulement. This principle,
embodied in Article 33 of the United Nations High Commissioner for Refugees
Refugee Convention of 1951, prohibits states from returning refugees to territories
where they face persecution, threats to life, or serious violations of their fundamental
rights.

Thus, asylum reflects a combination of sovereign authority and humanitarian
responsibility.

3. Relationship between Asylum and Extradition

Asylum and extradition are closely related concepts but operate in opposite directions.
Extradition refers to the surrender of a fugitive by one state to another for prosecution
or punishment. Asylum, on the other hand, involves the refusal to surrender an
individual and the granting of protection against such surrender.

When asylum is granted to a political refugee, extradition is generally refused because
international law recognizes the political offence exception. Most extradition treaties
exclude political offenders from surrender. Consequently, a state granting asylum
shields the individual from the jurisdiction of the requesting state.

However, asylum is usually not available to persons accused of ordinary crimes such
as murder, robbery, fraud, or other serious criminal offences. Such persons are generally
liable to extradition if the relevant legal requirements are satisfied.




4. Types of Asylum

International law recognizes two principal forms of asylum: Territorial Asylum and
Diplomatic or Extra-Territorial Asylum.

Territorial asylum is granted within the territory of the asylum-granting state and is the
normal and widely accepted form of protection. Diplomatic asylum, on the other hand,
is granted outside the territory of the asylum-granting state, usually in diplomatic
premises or other protected locations, and is regarded as an exceptional form of asylum.

5. Territorial Asylum

Territorial asylum is the most common and legally accepted form of asylum. It occurs
when a person enters the territory of a foreign state and is permitted to remain there
under the protection of that state. The territory includes not only land but also internal
waters and territorial seas over which the state exercises sovereignty.

The right to grant territorial asylum flows directly from territorial sovereignty. Since
every state has exclusive authority over persons present within its territory, it may admit
refugees and protect them from persecution by other states.

Territorial asylum is generally recognized and respected by the international
community. Once asylum is granted, the individual comes under the jurisdiction and
protection of the host state, and other states are expected to respect that decision. The
principle of non-refoulement further strengthens territorial asylum by preventing the
forced return of refugees to countries where they may face persecution.

6. Diplomatic or Extra-Territorial Asylum

Diplomatic asylum, also known as extra-territorial asylum, is granted outside the
territory of the asylum-granting state. It is usually provided within embassies,
consulates, military camps, or warships situated in the territory of another state.

Unlike territorial asylum, diplomatic asylum is not generally recognized as a right under
customary international law. It creates a conflict between the humanitarian objective of
protecting individuals and the territorial sovereignty of the state in whose territory the
asylum is granted.

Because diplomatic asylum interferes with the local state's authority to enforce its laws
within its own territory, international law treats it as an exceptional measure. It is
permissible only where there is a treaty provision, established regional custom, or
urgent humanitarian necessity.

7. Forms of Extra-Territorial Asylum

One form of extra-territorial asylum is asylum in diplomatic or consular premises.
Under the Vienna Convention on Diplomatic Relations, embassy premises are
inviolable, and local authorities cannot enter them without consent. Therefore,




individuals may sometimes obtain temporary protection within embassies, particularly
during periods of political unrest or revolution.

Another form is asylum on warships. Warships are considered sovereign instruments of
the flag state and enjoy immunity from the jurisdiction of foreign states. Consequently,
political refugees may sometimes receive temporary shelter aboard foreign naval
vessels.

A third form concerns commercial vessels. Unlike warships, merchant ships do not
enjoy complete sovereign immunity. When located in a foreign port, they remain largely
subject to the jurisdiction of the coastal state. Therefore, asylum granted on commercial
vessels receives much less legal recognition and protection.

8. Distinction between Territorial and Diplomatic Asylum

Territorial asylum is granted within the territory of the state granting protection and is
firmly recognized under international law. It is a lawful exercise of territorial
sovereignty and generally does not create disputes with other states.

Diplomatic asylum, in contrast, is granted within the territory of another state and
therefore constitutes an exception to the normal rules of territorial jurisdiction. While
territorial asylum is universally accepted, diplomatic asylum is recognized only in
limited circumstances and often requires a specific treaty or established regional
custom.

Furthermore, territorial asylum generally does not interfere with another state's
sovereignty because the refugee has already left that state's territory. Diplomatic
asylum, however, directly restricts the territorial state's ability to exercise jurisdiction
within its own borders.

9. The Asylum Case (Colombia v. Peru, 1950)

The leading authority on diplomatic asylum is the Asylum Case decided by the
International Court of Justice.

The dispute arose when Victor Ratul Haya de la Torre, a Peruvian political leader, sought
refuge in the Colombian Embassy in Lima after a failed rebellion in Peru. Colombia
granted him diplomatic asylum and demanded that Peru provide safe conduct to allow
him to leave the country. Peru refused, arguing that Colombia had no right to
unilaterally determine whether Haya de la Torre was a political offender.

The International Court of Justice ruled in favour of Peru. The Court held that
diplomatic asylum is an exception to the territorial sovereignty of the state where the
embassy is located and therefore requires a clear legal basis. Colombia failed to prove
the existence of a binding regional custom that entitled it to unilaterally grant diplomatic
asylum and demand safe passage.




The judgment established the important principle that diplomatic asylum cannot be
claimed as a general rule of international law and is permissible only under special legal
arrangements or exceptional circumstances.

10. Conclusion

In conclusion, asylum is an important humanitarian institution designed to protect
individuals fleeing persecution, oppression, and threats to their fundamental rights. It
reflects the balance between the sovereign authority of states and the international
commitment to human dignity and human rights.

Territorial asylum remains the most widely recognized and legally secure form of
protection, supported by the principle of non-refoulement and modern refugee law.
Diplomatic asylum, although important in exceptional circumstances, remains a limited
and controversial doctrine because it directly affects the territorial sovereignty of states.

The decision of the International Court of Justice in the Asylum Case confirms that
while humanitarian protection is essential, it must operate within the framework of
international law and respect for state sovereignty. Thus, the law of asylum continues
to serve as a vital mechanism for safeguarding individuals while maintaining the
balance and stability of international relations.
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Introduction and Definition of Nationality

Nationality is the legal and political bond that connects an individual with a sovereign
state. It is through nationality that a person becomes a member of a particular state and
enjoys the protection of that state under international law. Nationality establishes
mutual rights and obligations between the individual and the state. The individual
receives legal protection, civil and political rights, and diplomatic assistance abroad,
while owing allegiance and obedience to the laws of the state.

The importance of nationality is recognized internationally. Article 15 of the Universal
Declaration of Human Rights, 1948 declares that everyone has the right to a nationality
and that no person shall be arbitrarily deprived of his nationality or denied the right to
change it. Nationality is often described as the “right to have rights” because the
enjoyment of many legal rights depends upon membership in a state.

Legal Character and Nature of Nationality

The determination of nationality is primarily a matter within the domestic jurisdiction
of each state. Every sovereign state has the authority to decide who its nationals are and
to enact citizenship laws according to its constitutional and legal framework. However,
nationality also has international significance because it determines the state's right to
exercise diplomatic protection and jurisdiction over its citizens abroad.

Nationality creates reciprocal rights and duties. A national has the right to reside in the
state, vote, hold public office, obtain a passport, and receive diplomatic protection.
Correspondingly, the citizen owes loyalty to the state, must obey its laws, pay taxes,
and may be required to render military or other public service. Thus, nationality forms
the foundation of the legal relationship between the individual and the state.

Modes of Acquisition of Nationality

Nationality may be acquired in several ways recognized by international law and
municipal legislation.

Acquisition by Birth

Birth is the most common method of acquiring nationality. Two principal doctrines
govern nationality by birth: jus sanguinis and jus soli.

Under the principle of jus sanguinis (right of blood), nationality is determined by the
nationality of the parents. A child acquires the nationality of his or her parents
irrespective of the place of birth. This principle is followed by many European and
Asian countries.




Under the principle of jus soli (right of soil), nationality is determined by the place of
birth. A child born within the territory of a state automatically acquires the nationality
of that state regardless of the nationality of the parents. This principle is commonly
followed in countries such as the United States and several Latin American states.

Acquisition by Naturalization

Naturalization is the process by which a foreign national voluntarily acquires the
nationality of another state after fulfilling certain legal requirements. Conditions
generally include a specified period of residence, good moral character, knowledge of
the language and culture of the state, and an oath of allegiance. Naturalization reflects
the willingness of both the individual and the state to establish a new legal relationship.

Acquisition by Resumption or Redintegration

Resumption, also known as redintegration, refers to the reacquisition of nationality by
a person who previously possessed it but subsequently lost it. A former citizen may
regain nationality upon fulfilling conditions prescribed by law, such as returning to the
country or applying for restoration of citizenship.

Acquisition by Subjugation or Cession of Territory

When sovereignty over a territory changes due to annexation, merger, conquest, or
cession through a treaty, the inhabitants of that territory generally acquire the nationality
of the successor state. This rule ensures that the population does not become stateless.
In some cases, treaties provide the inhabitants with a right of option to choose between
retaining their old nationality and acquiring the new one.

Acquisition by Option and Adoption

Nationality may also be acquired through the exercise of an option granted by law or
treaty. This usually arises where a person is entitled to choose between two nationalities
because of birth, parentage, or territorial changes.

Similarly, many legal systems provide that a foreign child adopted by citizens of a state
may acquire the nationality of the adoptive parents. This method promotes family unity
and protects the interests of the adopted child.

Modes of Loss of Nationality

Just as nationality can be acquired, it may also be lost through various legal
mechanisms.

Loss by Renunciation or Release

Renunciation is the voluntary surrender of nationality by a citizen. An individual may
choose to renounce nationality when acquiring another citizenship or for personal
reasons. In some states, the renunciation becomes effective only after the government
formally grants release from citizenship.




Loss by Deprivation

Deprivation is the involuntary withdrawal of nationality by the state. It usually occurs
where nationality has been obtained by fraud, misrepresentation, or concealment of
material facts. In certain cases, nationality may also be withdrawn for acts of treason,
espionage, or conduct seriously prejudicial to national interests. Modern international
law discourages deprivation that results in statelessness.

Loss by Long Residence Abroad

Some states provide that a naturalized citizen may lose nationality if he or she resides
abroad for a prolonged period without maintaining any connection with the home state.
Such provisions are designed to ensure that nationality reflects a genuine relationship
between the individual and the state.

Loss by Substitution

Substitution occurs when a person voluntarily acquires the nationality of another state
and automatically loses the original nationality. Many countries do not recognize dual
citizenship and therefore terminate the previous nationality upon acquisition of a new
one. India follows this principle, and an Indian citizen who voluntarily acquires foreign
citizenship loses Indian citizenship under the law.

Landmark Judicial Precedent: The Nottebohm Case (1955)

The leading case on nationality in international law is the Nottebohm Case decided by
the International Court of Justice.

Friedrich Nottebohm was a German citizen who had lived in Guatemala for many years.
During the Second World War, he obtained citizenship of Liechtenstein through a rapid
naturalization process. Guatemala later treated him as an enemy alien, confiscated his
property, and refused to recognize his newly acquired nationality. Liechtenstein brought
a claim before the ICJ on his behalf.

The Court held that nationality must represent a genuine and effective connection
between the individual and the state. Although Liechtenstein had legally granted
citizenship to Nottebohm under its domestic law, he lacked a real social, economic, and
emotional connection with that country. Therefore, Guatemala was not obliged to
recognize his Liechtenstein nationality for purposes of diplomatic protection.

The case established the famous Genuine Link Doctrine, according to which
nationality must reflect a genuine connection between the individual and the state
seeking to protect him.

Conclusion

Nationality is one of the most fundamental concepts of international law because it
establishes the legal bond between an individual and a sovereign state. It determines
the rights, duties, and protections available to a person and forms the basis for




diplomatic protection and international legal status. Nationality may be acquired
through birth, naturalization, resumption, territorial changes, option, or adoption, and
may be lost through renunciation, deprivation, prolonged residence abroad, or
substitution.

The significance of nationality was reinforced by the Nottebohm Case, which
emphasized that nationality should not be merely a formal legal status but must
represent a genuine connection between the individual and the state. In the modern era,
international law increasingly seeks to balance state sovereignty with the protection of
individuals by preventing arbitrary deprivation of nationality and reducing cases of
statelessness. Thus, nationality remains a cornerstone of both domestic citizenship law
and the international legal order.
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1. Introduction to Diplomatic Immunities




Diplomatic immunity is one of the oldest and most important principles of international
law. It consists of a set of privileges and immunities granted by a receiving state to
diplomatic representatives of a foreign state. These privileges ensure that diplomats can
perform their official duties independently, efficiently, and without fear of interference,
intimidation, harassment, or prosecution by the host state.

The concept is based on the necessity of maintaining friendly relations among nations
and facilitating peaceful international communication. Diplomatic immunity does not
exist for the personal benefit of diplomats; rather, it exists to ensure the effective
performance of diplomatic functions on behalf of the sending state. Today, the law
relating to diplomatic immunities is primarily governed by the Vienna Convention on
Diplomatic Relations, 1961 (VCDR), which is regarded as the cornerstone of modern
diplomatic law.

2. Theoretical Foundations of Diplomatic Immunity
Various theories have been advanced to explain the basis of diplomatic immunities.
A. Theory of Extra-Territoriality

According to this traditional theory, a diplomat is considered to be outside the territory
of the receiving state even while physically present there. The embassy is regarded as
an extension of the territory of the sending state. Consequently, the diplomat remains
subject only to the laws of his home country.

This theory was widely accepted in earlier times but is now considered a legal fiction
because embassies remain physically located within the territory of the receiving state.

B. Representative Theory

This theory views diplomats as representatives of the sovereign authority of their home
state. Since an attack upon a diplomat would amount to an attack upon the sovereignty
and dignity of the sending state, diplomats must be granted special protection and
immunity.

Although this theory explains the symbolic importance of diplomats, it does not fully
justify the extensive privileges enjoyed by modern diplomatic missions.

C. Functional Necessity Theory

The Functional Necessity Theory is the most widely accepted modern explanation and
forms the basis of the Vienna Convention. According to this theory, diplomatic
privileges and immunities are granted because they are necessary for the efficient
performance of diplomatic functions. Diplomats must be able to communicate freely,
negotiate with the host government, protect their state's interests, and gather
information without interference. Therefore, immunity is a practical necessity rather
than a personal privilege.

3. Vienna Convention on Diplomatic Relations, 1961




The Vienna Convention on Diplomatic Relations, 1961, codified customary
international law concerning diplomatic relations and immunities. The Convention
defines the rights, duties, privileges, and immunities of diplomatic missions and
personnel.

The preamble to the Convention clearly states that the purpose of diplomatic
immunities is not to benefit individuals but to ensure the efficient performance of
diplomatic functions as representatives of states. The Convention has achieved near-
universal acceptance and is regarded as one of the most successful treaties in
international law.

4. Major Diplomatic Immunities and Privileges
A. Inviolability of Mission Premises

Article 22 of the Vienna Convention provides that the premises of a diplomatic mission
are inviolable. Officials of the receiving state cannot enter embassy premises without
the consent of the head of the mission.

The receiving state is under a special duty to protect the embassy against intrusion,
damage, disturbance, or impairment of its dignity. Embassy buildings, furnishings,
vehicles, and other property are immune from search, seizure, attachment, and
execution.

This principle ensures that diplomatic missions can function independently and
securely.

B. Inviolability of Archives and Communications

Article 24 provides that the archives and documents of the mission are inviolable at all
times and wherever they may be located. Host states cannot inspect, seize, or compel
disclosure of diplomatic documents.

Article 27 guarantees freedom of communication for diplomatic missions. Diplomatic
correspondence is protected, and the diplomatic bag cannot be opened or detained by
customs or other authorities. Diplomatic couriers also enjoy special protection while
carrying official communications.

These protections ensure confidentiality in diplomatic communications.
C. Personal Inviolability of Diplomats

Under Article 29, diplomatic agents enjoy personal inviolability. They cannot be
arrested, detained, or subjected to any form of physical restraint by authorities of the
receiving state.

The host state has a positive duty to protect diplomats against any attack on their person,
freedom, or dignity. This protection extends not only to the diplomat but also, in many
cases, to members of the diplomat's family.




Personal inviolability is one of the most fundamental protections granted under
diplomatic law.

D. Immunity from Criminal and Civil Jurisdiction

Article 31 grants diplomatic agents complete immunity from the criminal jurisdiction
of the receiving state. Regardless of the seriousness of the offence, local courts cannot
prosecute a diplomat while immunity exists.

Diplomats also enjoy immunity from civil and administrative jurisdiction, subject to a
few exceptions. These exceptions include disputes relating to private immovable
property, succession matters in which the diplomat acts in a private capacity, and
commercial or professional activities carried out outside official diplomatic functions.

Criminal immunity is absolute, whereas civil immunity is subject to limited exceptions.
E. Fiscal and Tax Immunities

Article 34 exempts diplomats from most direct taxes imposed by the receiving state.
These exemptions include income tax, property tax, and other governmental charges.

However, diplomats are not exempt from indirect taxes incorporated into the price of
goods and services, such as sales tax or value-added tax. They may also be required to
pay charges for specific services rendered, such as utility fees.

These fiscal privileges are intended to prevent host states from using taxation as a
means of pressure against diplomats.

5. Limitations and Exceptions to Diplomatic Immunity

Although diplomatic immunity is extensive, international law provides safeguards
against abuse.

A. Persona Non Grata

Article 9 of the Vienna Convention empowers the receiving state to declare any
diplomat persona non grata at any time and without assigning reasons.

When a diplomat is declared persona non grata, the sending state must recall the
diplomat or terminate their diplomatic functions. If it fails to do so, the receiving state
may refuse to recognize the individual as a member of the diplomatic mission.

This is the principal remedy available to a host state when a diplomat misuses
diplomatic privileges.

B. Waiver of Immunity

Article 32 provides that diplomatic immunity may be waived by the sending state. Since
immunity belongs to the state rather than the individual diplomat, only the sending state
can waive it.




Where immunity is expressly waived, the diplomat becomes subject to the jurisdiction
of the receiving state's courts and authorities. Waivers are generally granted in cases
involving serious criminal offences or where the sending state wishes to ensure
accountability.

6. Landmark Judicial Precedent

A leading case on diplomatic immunities is the United States Diplomatic and Consular
Staff in Tehran Case.

In 1979, Iranian militants seized the United States Embassy in Tehran and held
American diplomats hostage. The Iranian government failed to protect the embassy and
later endorsed the actions of the militants. The United States brought the matter before
the International Court of Justice.

The Court held that Iran had violated its obligations under the Vienna Convention by
failing to protect the embassy and diplomatic personnel. It emphasized that the rules
governing diplomatic relations constitute a self-contained legal regime and must be
respected even during periods of political unrest or revolution.

The case reaffirmed the fundamental principles of embassy inviolability and diplomatic
protection and remains one of the most significant decisions in diplomatic law.

7. Conclusion

Diplomatic immunities form an indispensable part of modern international relations.
They enable diplomats to perform their official functions effectively, independently,
and without fear of coercion by the receiving state. The Vienna Convention on
Diplomatic Relations, 1961, has successfully codified these rules and established a
universally accepted framework governing diplomatic relations.

Although diplomatic immunity occasionally attracts criticism because it may shield
diplomats from local legal proceedings, the doctrine remains essential for the smooth
functioning of international diplomacy. Through mechanisms such as persona non
grata declarations and waiver of immunity, international law strikes a balance between
protecting diplomatic functions and preventing abuse. Consequently, diplomatic
immunities continue to serve as a cornerstone of peaceful relations and cooperation
among sovereign states.

. DISCUSS THE LAW RELATING TO NATIONALITY.
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Introduction and Meaning of Nationality

Nationality is one of the most important concepts in international law because it
establishes the legal relationship between an individual and a sovereign state. It is the
bond through which a person becomes a member of a political community and acquires
rights and obligations under the laws of that state. Nationality determines the state to
which an individual owes allegiance and from which he or she receives protection. In
international relations, nationality is significant because it enables a state to exercise
diplomatic protection on behalf of its citizens and to regulate their conduct even beyond
its territorial boundaries.

The importance of nationality is recognized in international human rights law. Article
15 of the Universal Declaration of Human Rights, 1948 declares that every person has
the right to a nationality and that no one shall be arbitrarily deprived of it or denied the
right to change it. Nationality is therefore regarded as a fundamental human right and
an essential element of legal identity.

Legal Nature of Nationality

The law relating to nationality is primarily governed by domestic legislation. Every
sovereign state possesses the authority to determine who its nationals are and to
prescribe the conditions under which nationality may be acquired or lost. This principle
was recognized in Article 1 of the Hague Convention on Certain Questions Relating to
the Conflict of Nationality Laws, 1930, which states that it is for each state to determine
under its own law who are its nationals.

However, nationality also has an international dimension. Although a state may grant
nationality according to its own laws, that nationality must be recognized by other states




only when it reflects a genuine connection between the individual and the state
concerned. Nationality therefore functions both as a domestic legal status and as an
internationally recognized bond that gives rise to rights and duties.

Acquisition of Nationality

Nationality may be acquired through several methods recognized by international law
and municipal legal systems.

The most common method is acquisition by birth. Two principal doctrines govern
nationality by birth. The first is jus soli or the “right of the soil,” under which nationality
is determined by the place of birth. A child born within the territory of a state
automatically acquires the nationality of that state irrespective of the nationality of the
parents. This principle is widely followed in countries such as the United States and
many Latin American nations.

The second doctrine is jus sanguinis or the “right of blood.” Under this principle,
nationality is acquired through the nationality of one's parents rather than the place of
birth. A child born abroad to parents who are nationals of a particular state acquires
their nationality. This principle is commonly followed in Europe, Asia, and many other
parts of the world.

Nationality may also be acquired through naturalization. Naturalization is the legal
process by which a foreign national voluntarily acquires the citizenship of another state.
States usually impose conditions such as a specified period of residence, good moral
character, knowledge of the language and culture of the country, and an oath of
allegiance. Naturalization reflects the consent of both the individual and the state to
establish a new legal relationship.

Another method is resumption or redintegration, whereby a person who had
previously lost nationality regains it after satisfying certain legal conditions. This
method is often available to former citizens who return to their country of origin and
seek restoration of their citizenship.

Nationality may also be acquired through cession or transfer of territory. When
sovereignty over a territory passes from one state to another, the inhabitants of that
territory generally acquire the nationality of the successor state. International law seeks
to prevent statelessness in such situations and often provides the inhabitants with a right
of option to choose between the nationality of the predecessor and successor states.

Loss of Nationality

Nationality may be lost in various ways recognized by international law and domestic
legislation.

One common method is renunciation. Renunciation is the voluntary surrender of
nationality by a citizen. Individuals often renounce their nationality when acquiring




citizenship of another state or when they no longer wish to maintain legal ties with their
original country.

Some legal systems require a formal release from nationality by governmental
approval. Such release may be refused in exceptional circumstances, such as when the
individual is attempting to evade military obligations, taxation, or criminal prosecution.

Nationality may also be lost through deprivation, which is an involuntary act by the
state. Deprivation generally occurs when nationality has been obtained by fraud, false
representation, or concealment of material facts. In certain cases, nationality may also
be withdrawn for acts of treason, espionage, or conduct seriously prejudicial to national
security. Modern international law discourages arbitrary deprivation, particularly when
it results in statelessness.

Another mode of loss is substitution, which occurs when a person voluntarily acquires
the nationality of another state and automatically loses the original nationality.
Countries such as India generally do not permit dual citizenship, and therefore
acquisition of foreign nationality results in the termination of Indian citizenship.

Some states also recognize expiration of nationality. Under this principle, a naturalized
citizen who resides abroad for an extended period without maintaining any connection
with the state may lose nationality. Such provisions are intended to ensure that
nationality reflects a genuine and continuing relationship.

Statelessness and International Protection

One of the most serious problems associated with nationality law is statelessness. A
stateless person is someone who is not recognized as a national by any state under the
operation of its laws. Stateless individuals often face significant difficulties in obtaining
education, employment, travel documents, healthcare, and political rights.

To address this problem, the international community adopted the Convention
Relating to the Status of Stateless Persons, 1954 and the Convention on the
Reduction of Statelessness, 1961. These instruments seek to protect stateless
individuals and reduce situations in which people are left without nationality. They
encourage states to grant nationality to persons who would otherwise be stateless and
restrict arbitrary deprivation of citizenship.

The Nottebohm Case (1955)

The leading judicial authority on nationality is the Nottebohm Case decided by the
International Court of Justice.

Friedrich Nottebohm was originally a German national who had lived in Guatemala for
many years. During the Second World War, he obtained citizenship of Liechtenstein
through a rapid naturalization process. Guatemala subsequently treated him as an
enemy alien and confiscated his property. Liechtenstein brought a claim before the ICJ
seeking diplomatic protection on his behalf.




The Court held that nationality must represent a genuine and effective link between
the individual and the state. Although Liechtenstein had granted nationality according
to its domestic law, Nottebohm lacked a real social, economic, and emotional
connection with the country. Consequently, Guatemala was not obliged to recognize
that nationality for purposes of diplomatic protection.

The decision established the famous Genuine Link Doctrine, according to which
nationality must be based on a real and effective connection between the individual and
the state claiming to protect him.

Conclusion

The law relating to nationality forms the foundation of the relationship between an
individual and a state. It determines the rights, duties, and protections available to a
person and provides the legal basis for diplomatic protection and state jurisdiction.
Nationality may be acquired through birth, naturalization, resumption, or territorial
changes and may be lost through renunciation, deprivation, substitution, or prolonged
residence abroad.

Modern international law seeks to balance state sovereignty in determining nationality
with the protection of human rights. International conventions and judicial decisions,
particularly the Nottebohm Case, have emphasized that nationality must represent a
genuine legal connection and should not be arbitrarily withdrawn. Consequently, the
law of nationality continues to play a crucial role in promoting legal identity,
international protection, and the prevention of statelessness in the contemporary world.

SHORT NOTES / PROBLEM QUESTIONS

1. NOTTEBOHM CASE (LIECHTENSTEIN V. GUATEMALA, 1955)
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The Nottebohm Case is a landmark decision in international law concerning nationality and
diplomatic protection. The case was decided by the International Court of Justice in 1955 and
established the doctrine of effective nationality. It remains one of the most important
authorities on the relationship between nationality and international legal protection.

Facts of the Case

Friedrich Nottebohm was born in Germany but had lived and conducted business in Guatemala
for many years. In 1939, shortly after the outbreak of the Second World War, he obtained
citizenship of Liechtenstein through a process of naturalization.

Despite acquiring Liechtenstein nationality, Nottebohm maintained very limited social,
economic, and personal connections with Liechtenstein. His principal residence, business
interests, and personal life remained closely linked to Guatemala.

During the war, Guatemala treated him as a German national, confiscated his property, and
expelled him. Liechtenstein subsequently brought a claim against Guatemala before the
International Court of Justice seeking diplomatic protection on his behalf.

Issues Before the Court

The principal issue was whether Liechtenstein could validly exercise diplomatic protection on
behalf of Nottebohm against Guatemala based solely on the nationality granted to him by
Liechtenstein.

The Court had to determine whether the nationality conferred by Liechtenstein was opposable
to Guatemala under international law.

Decision of the Court

The Court held that Liechtenstein could not exercise diplomatic protection against Guatemala
because Nottebohm's nationality lacked a genuine and effective connection with Liechtenstein.

The Court observed that nationality should represent a real and effective bond between an
individual and a State. Mere formal naturalization was insufficient if no genuine social,
economic, cultural, or familial ties existed.

Since Nottebohm's connections with Guatemala were substantially stronger than those with
Liechtenstein, Guatemala was not required to recognize the nationality granted by
Liechtenstein for purposes of diplomatic protection.

Principle of Effective Nationality

The case established the doctrine of effective nationality or genuine link theory. According
to this principle, nationality must reflect a real connection between the individual and the State
granting citizenship.

Relevant factors include:

e Habitual residence.




e Family ties.

e Economic interests.

e Social and cultural connections.

o Intention to remain associated with the State.

The Court emphasized that international law values substance over form in matters of
nationality.

Significance of the Case

The decision remains a leading authority on nationality and diplomatic protection. It
established that nationality is not merely a legal status conferred by domestic law but also has
an international dimension requiring a genuine connection.

The case has influenced later developments concerning dual nationality, nationality disputes,
and diplomatic protection.

Criticism of the Judgment

Several scholars have criticized the decision, arguing that States possess sovereign authority to
determine their own nationals. Critics contend that the Court imposed additional requirements
not clearly established in customary international law.

Nevertheless, the case remains one of the most influential decisions concerning nationality.
Conclusion

The Nottebohm Case is a landmark judgment that introduced the doctrine of effective
nationality. It established that diplomatic protection can be exercised only where a genuine link
exists between the individual and the State asserting the claim. The case continues to shape
international law relating to nationality and diplomatic protection.

2. COLOMBIA V. PERU CASE (ASYLUM CASE, 1950)
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The Asylum Case (Colombia v. Peru) is an important case in international law dealing with
diplomatic asylum and regional custom. It was decided by the International Court of Justice in
1950 and clarified the conditions under which a State may grant diplomatic asylum within the
premises of its embassy.

Facts of the Case

A political leader named Victor Raul Haya de la Torre participated in an unsuccessful rebellion
against the government of Peru.

After the revolt failed, he sought refuge in the Colombian Embassy in Lima. Colombia granted
him diplomatic asylum and classified him as a political offender. Colombia then requested Peru
to provide safe conduct allowing him to leave the country.

Peru refused, arguing that Colombia had no unilateral authority to determine the nature of the
offense and compel Peru to recognize the asylum.

The dispute was submitted to the International Court of Justice.
Issues Before the Court
The Court considered:

1. Whether Colombia had the unilateral right to classify Haya de la Torre as a political
offender.

2. Whether Peru was legally bound to grant safe conduct.

3. Whether a regional customary rule existed supporting Colombia's claim.
Decision of the Court
The Court ruled in favor of Peru.

It held that Colombia could not unilaterally determine the character of the offense in a manner
binding upon Peru.

The Court further held that Colombia failed to prove the existence of a consistent and uniform
regional custom requiring Peru to grant safe conduct.

Therefore, Peru was not obligated to permit the political refugee to leave the country.
Principles Established

The case established several important principles:

Diplomatic Asylum Is Exceptional

Diplomatic asylum constitutes an exception to territorial sovereignty and therefore must be
justified by treaty or established custom.

Burden of Proving Custom




A State relying on customary international law must demonstrate consistent and uniform State
practice accepted as law.

Respect for Territorial Sovereignty

The territorial State retains primary jurisdiction over persons within its territory unless
international law provides otherwise.

Importance of the Case

The decision clarified the law relating to diplomatic asylum and regional custom. It remains a
leading authority on the requirements for proving customary international law and the limits of
diplomatic protection.

Conclusion

The Colombia v. Peru Case reinforced the principle of territorial sovereignty and established
strict requirements for the recognition of diplomatic asylum. The judgment continues to
influence international law concerning asylum and customary international law.

3. PROBLEM ON DIPLOMATIC IMMUNITY IN ACCIDENT CASES
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Introduction

Questions relating to diplomatic immunity frequently arise when diplomats are involved in
road accidents causing injury, death, or property damage. International law grants diplomats
extensive privileges and immunities to ensure the effective performance of diplomatic
functions.

The principal legal framework governing diplomatic immunity is the Vienna Convention on
Diplomatic Relations.

Meaning of Diplomatic Immunity

Diplomatic immunity refers to the protection granted to diplomats from the jurisdiction of the
receiving State. The immunity is provided not for personal benefit but to ensure the efficient
performance of diplomatic duties.




Diplomats are generally immune from criminal, civil, and administrative jurisdiction.
Legal Position Under the Vienna Convention

Article 31 of the Vienna Convention provides that a diplomatic agent enjoys immunity from
the criminal jurisdiction of the receiving State.

Accordingly, if a diplomat causes a traffic accident resulting in injury or death, local courts
ordinarily cannot prosecute the diplomat.

The immunity remains applicable even when the act was committed outside official duties.
Liability in Accident Cases

Although diplomats enjoy immunity from local jurisdiction, they are not exempt from legal
responsibility altogether.

Several options are available:
Waiver of Immunity

The sending State may expressly waive diplomatic immunity, permitting local authorities to
prosecute or sue the diplomat.

Recall of the Diplomat
The receiving State may request the sending State to recall the diplomat.
Persona Non Grata

Under Article 9 of the Vienna Convention, the receiving State may declare the diplomat
persona non grata, requiring departure from the country.

Proceedings in the Sending State

The diplomat may be prosecuted or sued under the laws of the sending State after returning
home.

State Responsibility and Remedies
Victims may seek compensation through:
o Diplomatic negotiations.

Insurance claims.

Voluntary compensation by the sending State.

Civil proceedings after waiver of immunity.
Many diplomatic missions maintain insurance coverage for motor vehicle accidents.

Problem Analysis




Suppose a diplomat negligently drives a vehicle and injures a local citizen. The local police
may investigate the accident, but criminal prosecution generally cannot proceed because of
diplomatic immunity.

The receiving State may request waiver of immunity from the diplomat's home State. If waiver
is denied, the diplomat may be expelled or recalled. Compensation may still be obtained
through insurance or diplomatic channels.

Therefore, while immunity protects the diplomat from local jurisdiction, it does not eliminate
accountability entirely.

Conclusion

In accident cases involving diplomats, diplomatic immunity generally prevents criminal
prosecution and civil suits before local courts. However, mechanisms such as waiver, recall,
insurance claims, and diplomatic negotiations ensure that victims may still obtain remedies
while preserving the principles of diplomatic relations.

4. DIPLOMATIC ENVOYS
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Introduction

Diplomatic envoys are official representatives sent by one State to another for the purpose of
maintaining diplomatic relations. They play a vital role in international cooperation, peaceful
settlement of disputes, negotiation, and protection of national interests abroad.

The law relating to diplomatic envoys is primarily governed by the Vienna Convention on
Diplomatic Relations, 1961.

Meaning of Diplomatic Envoys

A diplomatic envoy is an accredited representative of a sovereign State appointed to represent
the sending State in the receiving State. Diplomatic envoys act as the official channel of
communication between governments.

They symbolize the sovereignty and dignity of the sending State and facilitate international
relations.




Functions of Diplomatic Envoys

According to Article 3 of the Vienna Convention, the functions of diplomatic envoys include:
Representation

Representing the sending State before the government of the receiving State.

Negotiation

Conducting negotiations concerning political, economic, cultural, and legal matters.
Protection of Interests

Protecting the interests of the sending State and its nationals within the limits of international
law.

Information Gathering
Obtaining information regarding developments in the receiving State through lawful means.
Promotion of Friendly Relations

Promoting friendly relations and cooperation in economic, scientific, educational, and cultural
fields.

Classes of Diplomatic Envoys
The Vienna Convention recognizes three principal classes:
Ambassadors and Nuncios
These are the highest-ranking diplomatic representatives accredited to Heads of State.
Envoys, Ministers, and Internuncios
These rank below ambassadors and are also accredited to Heads of State.
Chargés d'Affaires
These are accredited to the foreign ministry rather than directly to the Head of State.
Privileges and Immunities
Diplomatic envoys enjoy numerous privileges and immunities, including:
e Personal inviolability.
e Immunity from criminal jurisdiction.
e Immunity from most civil and administrative proceedings.
o Inviolability of diplomatic premises.
e Freedom of communication.

o Exemption from certain taxes and customs duties.




These protections ensure the independent performance of diplomatic functions.
Importance of Diplomatic Envoys

Diplomatic envoys are essential for maintaining peaceful international relations. They facilitate
communication between governments, prevent misunderstandings, assist in dispute resolution,
and strengthen political and economic cooperation.

Their role has become increasingly important in a world characterized by globalization and
interdependence.

Conclusion

Diplomatic envoys are indispensable agents of international relations. Through representation,
negotiation, protection of national interests, and promotion of cooperation, they contribute
significantly to international peace and stability. Their privileges and immunities ensure the
effective performance of these crucial functions.
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1. Introduction to the United Nations Organization

The United Nations Organization (UNO) is the most important international
organization in the contemporary world. It was established on 24 October 1945 after
the devastation caused by the Second World War with the objective of maintaining
international peace and security and promoting cooperation among nations. The legal
foundation of the Organization is the Charter of the United Nations, signed at San
Francisco on 26 June 1945 and subsequently ratified by the founding states.

The United Nations replaced the unsuccessful League of Nations and was designed to
create a stronger institutional framework capable of preventing future wars. The Charter
functions as the constitutional document of the Organization and defines its purposes,
principles, powers, and institutional structure. The entire functioning of the UN
revolves around the objectives contained in Article 1, the guiding principles contained
in Article 2, and the six principal organs established under Article 7 of the Charter.




2. Purposes of the United Nations (Article 1)
Article 1 of the UN Charter lays down the fundamental purposes of the Organization.

The foremost purpose of the United Nations is the maintenance of international peace
and security. The Organization seeks to prevent threats to peace, suppress acts of
aggression, and ensure the peaceful settlement of international disputes in accordance
with justice and international law. Through collective security measures and diplomatic
efforts, the UN attempts to prevent conflicts from escalating into wars.

A second important purpose is the development of friendly relations among nations
based on respect for the principle of equal rights and self-determination of peoples. The
United Nations encourages peaceful coexistence among states regardless of differences
in political systems, cultures, or levels of development.

Another major objective is the achievement of international cooperation in solving
economic, social, cultural, humanitarian, and environmental problems. The
Organization promotes collaboration among states to address global challenges such as
poverty, disease, illiteracy, climate change, and human rights violations.

The UN also seeks to promote and encourage respect for human rights and fundamental
freedoms without discrimination based on race, sex, language, or religion. This
objective has led to the adoption of numerous international human rights instruments
and institutions.

Finally, the United Nations serves as a central forum where nations can coordinate their
actions and work together for the achievement of common international goals.

3. Principles of the United Nations (Article 2)

While Article 1 defines the goals of the Organization, Article 2 establishes the principles
that govern the conduct of both the United Nations and its Member States.

The first principle is the sovereign equality of all member states. Regardless of their
size, population, military strength, or economic power, all states are considered legally
equal within the United Nations framework.

The second principle requires all members to fulfill in good faith the obligations
assumed by them under the Charter. States are expected to respect and implement their
commitments sincerely and honestly.

The third principle obliges states to settle international disputes by peaceful means so
that international peace, security, and justice are not endangered. Negotiation,
mediation, conciliation, arbitration, judicial settlement, and other peaceful methods are
encouraged.

One of the most important principles of modern international law is contained in Article
2(4), which prohibits the threat or use of force against the territorial integrity or political




independence of any state. This provision represents the cornerstone of the
contemporary international legal order.

Another principle requires members to assist the United Nations in any action taken in
accordance with the Charter and to refrain from assisting states against which the UN
is taking preventive or enforcement measures.

Article 2(7) further establishes the principle of non-intervention in matters essentially
within the domestic jurisdiction of states. However, this principle does not prevent
enforcement actions undertaken by the Security Council under Chapter VII of the
Charter.

4. Principal Organs of the United Nations (Article 7)

Article 7 of the Charter establishes six principal organs through which the United
Nations performs its functions.

A. The General Assembly (UNGA)

The General Assembly is the chief deliberative and representative organ of the United
Nations. All member states are represented in the Assembly, and each state has one vote
irrespective of its size or power. At present, all UN member states participate in its
proceedings.

The Assembly discusses and makes recommendations on matters falling within the
scope of the Charter. It approves the budget of the Organization, elects non-permanent
members of the Security Council, appoints members of various UN organs, and
participates in the appointment of judges of the International Court of Justice and the
Secretary-General.

Although General Assembly resolutions generally do not possess binding force, they
carry considerable moral, political, and diplomatic significance and often influence the
development of international law.

B. The Security Council (UNSC)

The Security Council is the most powerful organ of the United Nations and bears
primary responsibility for maintaining international peace and security.

The Council consists of fifteen members, including five permanent members—China,
France, Russia, the United Kingdom, and the United States—and ten non-permanent
members elected by the General Assembly for two-year terms.

The Security Council possesses unique enforcement powers under Chapters VI and VII
of the Charter. It may investigate disputes, recommend peaceful settlement procedures,
impose economic sanctions, authorize peacekeeping operations, and permit collective
military action against aggressor states.




A distinctive feature of the Council is the veto power enjoyed by the permanent
members. Any substantive resolution can be blocked by a negative vote from a
permanent member, making the veto one of the most controversial aspects of the UN
system.

C. The Economic and Social Council (ECOSOC)

The Economic and Social Council serves as the principal organ responsible for
coordinating the economic, social, cultural, educational, health, and related activities of
the United Nations.

It consists of fifty-four members elected by the General Assembly for three-year terms.
ECOSOC promotes international cooperation for economic development, social
progress, poverty reduction, education, health care, environmental protection, and
human rights.

The Council coordinates the activities of specialized agencies such as the World Health
Organization, International Labour Organization, and United Nations Children's Fund.
Through these institutions, it contributes significantly to global development and
welfare.

D. The Trusteeship Council

The Trusteeship Council was established to supervise trust territories placed under the
international trusteeship system after the Second World War. Its purpose was to ensure
that these territories progressed toward self-government and independence.

The Council successfully fulfilled its mandate. Following the independence of the last
trust territory, Palau, in 1994, the Trusteeship Council suspended its operations.
Although it continues to exist formally under the Charter, it no longer performs active
functions.

E. The International Court of Justice (ICJ)

The International Court of Justice is the principal judicial organ of the United Nations.
It is located at The Hague and consists of fifteen judges elected jointly by the General
Assembly and the Security Council for nine-year terms.

The Court performs two important functions. First, it decides legal disputes submitted
by states, and its judgments are binding upon the parties to the dispute. Second, it
provides advisory opinions on legal questions referred to it by authorized UN organs
and specialized agencies.

The ICJ plays a vital role in the peaceful settlement of disputes and in the development
of international law.




F. The Secretariat

The Secretariat is the administrative machinery of the United Nations and is headed by
the Secretary-General, who serves as the chief administrative officer of the
Organization.

The Secretariat manages the day-to-day operations of the UN, prepares reports and
studies, organizes conferences, supports peacekeeping missions, and implements
decisions adopted by other organs.

The Secretary-General performs important diplomatic and political functions. Under
Article 99 of the Charter, the Secretary-General may bring to the attention of the
Security Council any matter that may threaten international peace and security. This
provision enables the office to play an active role in preventive diplomacy and conflict
resolution.

5. Comparative Analysis of Principal Organs

The General Assembly serves as the deliberative and representative body of the United
Nations, where all member states participate equally. In contrast, the Security Council
acts as the executive organ with primary responsibility for peace and security and
possesses legally binding powers.

ECOSOC focuses on economic and social development and coordinates specialized
agencies. The International Court of Justice functions as the judicial organ responsible
for resolving legal disputes between states. The Secretariat operates as the
administrative arm of the Organization, while the Trusteeship Council historically
supervised trust territories and is now largely inactive.

Together, these organs create a comprehensive institutional structure capable of
addressing political, legal, economic, social, and humanitarian issues on a global scale.

6. Conclusion and Critical Appraisal

In conclusion, the United Nations Organization represents the most comprehensive
institutional framework ever established for the governance of international relations.
Through its purposes enshrined in Article 1, it seeks to maintain peace, promote
cooperation, encourage human rights, and foster development. Through the principles
contained in Article 2, it establishes the legal and moral foundations upon which
international relations should be conducted.

The six principal organs perform specialized functions that collectively enable the
Organization to address a wide range of global challenges. Despite criticisms
concerning the veto power of the permanent members of the Security Council and
occasional failures in conflict prevention, the United Nations remains indispensable to




the maintenance of international peace, security, and cooperation. Its continued
relevance demonstrates the enduring importance of multilateralism and international
law in an increasingly interconnected world.

DISCUSS THE COMPOSITION, POWERS AND FUNCTIONS OF THE
SECURITY COUNCIL AND CRITICALLY EXAMINE THE ROLE OF THE
SECURITY COUNCIL.
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1. INTRODUCTION TO THE SECURITY COUNCIL

Under the constitutional architecture of the United Nations, the UN Security Council
(UNSC) functions as the supreme executive organ charged with the primary
responsibility for the maintenance of international peace and security. Unlike the UN
General Assembly, whose resolutions are largely non-binding moral recommendations,
the Security Council holds unique and formidable enforcement powers.

As explicitly mandated by Article 25 of the UN Charter, all member states of the United
Nations agree to accept and carry out the decisions of the Security Council. This makes
the UNSC the focal point of global collective security, with the legal authority to pass




resolutions that directly alter state behavior, freeze international assets, or launch multi-
national military operations.

2. COMPOSITION OF THE SECURITY COUNCIL (ARTICLE 23)

The structural composition of the Security Council is governed by Article 23 of the UN
Charter, which divides its 15 members into two highly distinct geopolitical tiers:

The Permanent Members (The P5)

The Council features five permanent members (the P5): the United States of America,
the Russian Federation (which succeeded the Soviet Union in 1991), the United
Kingdom, France, and the People's Republic of China. These nations were the primary
victorious Allied powers of World War II. They hold permanent seats that are
completely immune to elections, ensuring their continuous presence at the executive
table of global governance.

The Non-Permanent Members

The remaining 10 members are non-permanent and are elected by the UN General
Assembly for staggered, two-year terms. These seats are distributed based on a strict
system of equitable geographic representation mandated by the Charter, allocating
five seats to African and Asian states, one to Eastern European states, two to Latin
American and Caribbean states, and two to Western European and other states. To
ensure political rotation, a retiring non-permanent member is strictly ineligible for
immediate re-election.

3. VOTING PROCEDURE AND THE VETO MECHANISM (ARTICLE 27)

The voting mechanism within the UNSC represents one of the most controversial
features of international law. Governed by Article 27, the voting procedure is split
based on the nature of the issue:

Procedural Matters: Decisions on routine operational or administrative matters
require an affirmative vote of any nine members.

Substantive Matters: Decisions regarding international crises, sanctions, or military
interventions require an affirmative vote of nine members, including the concurring
votes of all five permanent members.

This requirement for PS5 unanimity means that a single negative vote cast by any
permanent member immediately blocks and kills a resolution. This is known as the Veto
Power. Under long-standing constitutional practice, a permanent member’s absolute
abstention or absence from a vote is not treated as a veto; a veto is only triggered if a
PS5 nation explicitly casts a negative ballot.

4. POWERS AND FUNCTIONS OF THE SECURITY COUNCIL




The substantive powers of the Security Council are systematically mapped out across
different chapters of the UN Charter, providing it with a progressive toolkit to manage
global conflicts:

[ Chapter VI: Pacific Settlement | ---> [ Article 39: Determination of Threat | ---> [
Chapter VII: Enforcement ]

(Non-binding Mediation) (Binding Action)
(Inquiry & Recommendations) (Sanctions &
Military Force)

Chapter VI: Pacific Settlement of Disputes

Under this chapter (Articles 33 to 38), the Council operates primarily as an international
mediator. It can investigate any dispute or situation to see if it threatens global peace. It
can call upon states to resolve their differences through peaceful means like negotiation,
inquiry, mediation, conciliation, arbitration, or judicial settlement via the International
Court of Justice (ICJ). Crucially, the resolutions and measures ordered under Chapter
VI are non-binding recommendations.

Chapter VII: Action with Respect to Threats to the Peace

This is the core of the Council’s enforcement authority. If a conflict escalates, the
Council moves from Chapter VI to Chapter VII:

Article 39: The Council holds the exclusive right to officially declare the existence of
any threat to the peace, breach of the peace, or act of aggression.

Article 41 (Non-Military Sanctions): The Council can issue legally binding orders to
all UN members to enforce non-military sanctions against a rogue nation. This includes
the complete or partial interruption of economic relations, rail, sea, air, and electronic
communications, alongside the severance of diplomatic ties.

Article 42 (Military Enforcement): If economic sanctions prove inadequate, the
Council can authorize direct collective military action. It can deploy air, sea, or land
forces composed of troops volunteered by member states to take any action necessary
to restore international peace and security.

Constitutional and Administrative Powers

Beyond conflict resolution, the Council executes key constitutional functions: it
recommends new states for UN membership (Article 4), recommends the appointment
of the UN Secretary-General, and votes simultaneously with the General Assembly to
elect the judges of the International Court of Justice.

5. CRITICAL EXAMINATION OF THE ROLE OF THE SECURITY COUNCIL




While the Security Council has successfully prevented a catastrophic third world war,
a critical examination reveals deep structural and political flaws that compromise its
legitimacy and effectiveness:

Structural Deficiencies: The Veto Gridlock

The greatest structural flaw of the UNSC is the abuse of the Veto Power by the P5.
Designed originally to ensure that the world's major military powers remained invested
in the UN, the veto has instead become a political shield. During the Cold War and in
modern conflicts, permanent members have routinely used their vetoes to block
collective action against themselves or their close geopolitical allies. This political
gridlock leaves the Council functionally paralyzed during major humanitarian disasters,
undermining the UN's core purpose of maintaining peace.

Anachronistic Representation and Democratic Deficit

The composition of the P5 reflects the geopolitical power balance of 1945, completely
ignoring the realities of the 21st century. It grants permanent seats and vetoes to
European nations like France and the UK, while completely shutting out entire
continents—Africa and South America have zero permanent representation.
Furthermore, rising global economic giants and massive democracies like India,
Japan, Germany, and Brazil are excluded from permanent status, creating a severe
democratic deficit that erodes the Council's global authority.

Selective Enforcement and Double Standards

The Council is frequently criticized for practicing selective enforcement. When a threat
to peace involves a small or politically isolated nation, the Council acts swiftly to
authorize sanctions or military interventions. However, when international law is
breached by a permanent member or an ally backed by a P5 veto, the Council remains
silent. This double standard creates a fragmented system where international law is
strictly enforced against weak nations but ignored by the powerful, validating critics
who view the Council as an elite geopolitical club rather than an impartial instrument
of global justice.

6. KEY STRUCTURAL DIMENSIONS AT A GLANCE

To maximize exam preparation and ensure clear structure for grading, the core attributes
of the Security Council are summarized below:

Functional Statutory Operational Reality / Critique
Parameter Basis

Membership Article 23 5 Permanent (P5) and 10 rotating
Model Non-Permanent members.

Legal Authority Article 25 Possesses unique power to issue

legally binding mandates.
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Voting Power Article 27 Substantive acts require 9 votes
and are subject to the PS Veto.

Non-Military Article 41 Ordering trade embargoes, asset
Force freezes, and communication cuts.
Military Force Article 42 Authorizing direct international

military action via member states.
7. CONCLUSION & THE PATH TO REFORM

In conclusion, the United Nations Security Council remains an indispensable yet deeply
flawed organ of global governance. Through its robust powers under Chapter VII of the
Charter, it possesses the necessary legal teeth to suppress aggression, isolate rogue
regimes, and maintain international order.

However, its performance is constantly hampered by the anachronistic structure of the
PS5 veto, selective enforcement, and a total lack of representative diversity. For the
Security Council to maintain its legitimacy in the modern era, it must undergo structural
reform. Expanding permanent membership to include unrepresented continents and
rising democratic powers like India, while introducing limits on the use of the veto
during mass humanitarian atrocities, is essential. Only by transforming from a 1945
victors' club into a democratic global executive can the Security Council genuinely live
up to its noble constitutional mandate of safeguarding international peace, security, and
justice for all mankind.
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1. INTRODUCTION TO THE GENERAL ASSEMBLY




Under the constitutional framework of the United Nations, the UN General Assembly
(UNGA) serves as the main deliberative, policymaking, and representative organ of the
organization. Established under Chapter IV of the UN Charter, it functions as the closest
approximation to a global parliament.

While the Security Council acts as a powerful executive body with limited membership,
the General Assembly serves as the democratic conscience of the international
community. It is the open forum where all global challenges—ranging from
international peace and economic development to human rights and environmental
protection—are discussed, debated, and formulated into global policy guidelines.

2. COMPOSITION AND DEMOCRATIC STRUCTURE (ARTICLE 9 & 18)

The composition and voting framework of the General Assembly are anchored in the
foundational principle of the sovereign equality of all states, as mandated by Article
2(1) of the UN Charter. Under Article 9, the Assembly consists of all member states of
the United Nations. Each state is permitted to send up to five representatives to the
sessions, but holds exactly one vote. This structure ensures that small, developing
nations possess the exact same voting weight as global superpowers.

According to Article 18, voting on "important questions"—such as recommendations
on peace and security, the election of members to other organs, and budgetary matters—
requires a two-thirds majority of the members present and voting. Decisions on
standard procedural or routine queries are decided by a simple majority vote.

3. PLENARY POWERS: DELIBERATIVE AND SUPERVISORY FUNCTIONS
(ARTICLE 10 & 11)

The core strength of the General Assembly lies in its broad, plenary powers of
discussion. Under Article 10, the UNGA is granted the authority to discuss any
questions or any matters within the scope of the Charter or relating to the powers and
functions of any organs of the United Nations.

Following these debates, it can issue recommendations to the member states or to the
Security Council. Article 11 explicitly empowers the Assembly to consider the general
principles of cooperation in the maintenance of international peace and security,
including the principles governing disarmament and the regulation of armaments.

However, this deliberative power is subject to a vital constitutional restriction found in
Article 12: while the Security Council is actively exercising its enforcement functions
regarding a specific international dispute under Chapter VII, the General Assembly
cannot make any recommendation with respect to that dispute unless the Security
Council explicitly requests it to do so.

4. LEGISLATIVE AND CODIFICATION POWERS (ARTICLE 13)

While the UNGA does not possess the power to pass direct, globally binding legislation
like a domestic parliament, it acts as the primary engine for the development and




codification of international law. Under Article 13 of the Charter, the General
Assembly is mandated to initiate studies and make recommendations for the purpose
of promoting international cooperation in the political field and encouraging the
progressive development of international law and its codification.

To execute this heavy mandate, the Assembly established the International Law
Commission (ILC). Through this framework, the UNGA has been directly responsible
for drafting, debating, and launching monumental multilateral treaties that govern our
world, including the Vienna Convention on the Law of Treaties (1969) and the Universal
Declaration of Human Rights (1948).

5. FINANCIAL AND BUDGETARY CONTROL (ARTICLE 17)

One of the most formidable powers assigned exclusively to the General Assembly is
the absolute control over the organization's finances, codified in Article 17 of the
Charter. The Assembly is empowered to consider and approve the regular budget of
the United Nations.

Furthermore, it holds the authority to decide the scale of financial assessments,
determining exactly how much money each individual member state must contribute to
fund the UN's global operations, based on their economic capacity. This financial power
includes a strict enforcement mechanism under Article 19: if a member state falls into
arrears in the payment of its financial contributions to the Organization, and the amount
overdue equals or exceeds the amount due for the preceding two full years, that state
loses its vote in the General Assembly, unless the Assembly is satisfied that the failure
to pay is due to conditions beyond the state's control.

6. CONSTITUTIONAL AND ELECTIVE FUNCTIONS

The General Assembly functions as the ultimate gatekeeper and electoral college of the
United Nations, executing several vital structural tasks:

Admission of Members (Article 4): It holds the power to admit new states to UN
membership, alongside the power to suspend or expel existing members, acting upon
the formal recommendation of the Security Council.

Elections to Principal Organs: The UNGA elects the 10 non-permanent members of
the Security Council, all 54 members of the Economic and Social Council (ECOSOC),
and the rotating members of the Trusteeship Council.

Judicial and Executive Appointments: Operating simultaneously but independently
with the Security Council, the Assembly votes to elect the 15 judges of the International
Court of Justice (ICJ). It also appoints the UN Secretary-General upon the
administrative recommendation of the Security Council.

7. THE "UNITING FOR PEACE" RESOLUTION: RESIDUAL SECURITY
POWER




Although the Security Council holds the primary mandate for global security, the
General Assembly possesses a critical, historical residual power known as the " Uniting
for Peace' Resolution (Resolution 377 A), adopted during the Korean Crisis in 1950.

This constitutional mechanism dictates that if the Security Council, due to a lack of
unanimity among its permanent members (the P5 Veto gridlock), fails to exercise its
primary responsibility to maintain peace in a situation where there appears to be a threat
to peace, breach of peace, or act of aggression, the General Assembly shall consider
the matter immediately.

Under this resolution, the Assembly can meet in an Emergency Special Session within
24 hours and issue collective recommendations to member states—including the
authorization of peacekeeping forces or collective military intervention—to restore
global stability, ensuring that a P5 veto cannot completely paralyze the international
legal order.

8. KEY FUNCTIONAL DIMENSIONS AT A GLANCE

To ensure structural scannability and maximum scoring under exam conditions, the core
operational boundaries of the General Assembly are mapped below:

Functional Statutor Legal Nature of Core Real-
Parameter y Basis Decisions World
Output
Representatio Article 9 Absolute Democratic
n Sovereign plenary
Equality (One debates on
state, one vote). all  global
crises.
Deliberative Article Non-binding Directs
Reach 10 & 11 recommendatio global
ns (Declarations moral
and resolutions). policies,
disarmamen
t, and
human
rights.
Law Making Article Mandates Forms the
13 progressive Internation
development of al Law
global law. Commission
to draft

treaties.




Financial Article Legally binding Approves

Teeth 17 & 19 scales of the UN
monetary budget;
assessment. strips voting

rights  for
non-
payment.

Residual Resolutio Step-in authority Authorizes

Security n377 A during permanent Emergency
member veto Special
gridlocks. Sessions

and peace
operations.

9. CONCLUSION & CRITICAL APPRAISAL

In conclusion, the United Nations General Assembly stands as the vital democratic
engine of global governance. Through its broad deliberative powers under Article 10,
exclusive control over the institutional purse strings under Article 17, and its
progressive mandate to codify international law under Article 13, the Assembly ensures
that the voices of all nations are woven into the fabric of international law.

While critics frequently highlight that its standard resolutions function merely as non-
binding moral recommendations that lack the direct enforcement teeth of the Security
Council, mechanisms like the Uniting for Peace Resolution prove that the Assembly is
not legally toothless. By providing a transparent arena built on absolute sovereign
equality, the General Assembly successfully transforms global politics from raw
military dominance into collective legal dialogue, remaining an indispensable shield
for international cooperation, equality, and human dignity.
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1. INTRODUCTION TO THE INTERNATIONAL COURT OF JUSTICE

The International Court of Justice (ICJ), seated in the Peace Palace at The Hague,
Netherlands, is the principal judicial organ of the United Nations [1]. Established by
Chapter XIV of the UN Charter in 1945, it succeeded the Permanent Court of
International Justice (PCLJ).

The Court operates under a distinct, annexed legal instrument known as the Statute of
the ICJ, which forms an integral part of the UN Charter. The primary objective of the
Court is to substitute raw geopolitical conflict with international legal reasoning,
judicial arbitration, and the peaceful settlement of disputes between sovereign states.

2. COMPOSITION OF THE COURT: STRUCTURAL FRAMEWORK
Qualifications and Election Procedure (Articles 2 to 14)

Under Article 2 of the ICJ Statute, the Court is composed of a body of 15 independent
judges, elected regardless of their nationality. The judges must be persons of high moral
character who possess the qualifications required in their respective countries for
appointment to the highest judicial offices, or are jurisconsults of recognized
competence in international law. No two judges on the bench can be nationals of the
same state (Article 3).

The election process requires candidates to secure an absolute majority of votes in both
the UN General Assembly and the UN Security Council, voting simultaneously but
independently. Judges are elected for a term of nine years and are fully eligible for re-
election. To ensure structural continuity, the bench is staggered, with five judges elected
every three years.

The Concept of Ad Hoc Judges (Article 31)

To protect state sovereignty and ensure total institutional fairness, Article 31 of the
Statute introduces the unique concept of Judges ad hoc. If the Court includes on the
Bench a judge of the nationality of one of the parties to a case, any other party may
choose a person to sit as judge for that specific dispute. If the Bench includes no judge
of the nationality of the parties, each of these parties may proceed to choose a judge ad




hoc. These temporary judges take part in the decision on terms of complete equality
with their permanent colleagues.

3. THE JURISDICTION OF THE INTERNATIONAL COURT OF JUSTICE: AN
OVERVIEW

The scope of the ICJ’s judicial authority is strictly bound by a fundamental limitation:
only sovereign states may be parties in contentious cases before the Court (Article
34(1)). Private individuals, corporations, non-governmental organizations, and rebel
groups have zero standing (locus standi) to sue or be sued in the ICJ.

Furthermore, because international law operates within a system of independent
nations, the Court possesses no inherent or automatic jurisdiction. No state can be
dragged before the ICJ without its explicit, documented consent. The jurisdiction of the
Court is structurally split into two primary domains: Contentious Jurisdiction
(resolving active legal battles between states) and Advisory Jurisdiction (answering
complex legal questions for the UN system).

4. CONTENTIOUS JURISDICTION (ARTICLE 36)

Under Article 36(1) of the Statute, the contentious jurisdiction of the Court comprises
all cases which the parties refer to it and all matters specially provided for in the Charter
of the United Nations or in treaties and conventions in force. This consent can be
expressed through four distinct legal mechanisms:
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the case to the ICJ. consents to the trial. ICJ dispute route. jurisdiction (36(2)).
Voluntary / Ad Hoc Jurisdiction (Special Agreement)

This occurs when two or more states find themselves in a legal dispute (e.g., a maritime
boundary or territorial clash) and mutually choose to resolve it peacefully. They execute
a formal bilateral treaty known as a Compromis or Special Agreement, explicitly
submitting their specific dispute to the ICJ. Here, consent is clear, immediate, and
limited strictly to that single case.

Forum Prorogatum

This is an informal or implied form of consent. It occurs when Country A unilaterally
files a lawsuit against Country B in the ICJ, despite Country B having never filed any
declaration accepting the Court's authority. If Country B, upon receiving the
notification, voluntarily chooses to show up, file a defense on the merits, or explicitly
accept the invitation to litigate rather than protesting the Court's authority, its conduct
creates implied consent under the doctrine of forum prorogatum.

Treaty-Based Compulsory Jurisdiction (Compromissory Clauses)

Many modern multilateral and bilateral treaties feature a specific dispute resolution
clause known as a compromissory clause. By signing and ratifying such a treaty (e.g.,
the UN Convention Against Torture or the Genocide Convention), member states
explicitly agree that if a dispute arises between them regarding the interpretation or
execution of that specific treaty, any party to the treaty can unilaterally pull the other
before the ICJ.

Optional Clause Compulsory Jurisdiction (Article 36(2))

This represents the closest approximation to automatic judicial authority on the global
stage. Under Article 36(2), states parties to the Statute may at any time declare that
they recognize as compulsory ipso facto and without special agreement, in relation to
any other state accepting the same obligation, the jurisdiction of the Court in all legal
disputes.

The Reciprocity Rule: A state can only use this clause to sue a neighbor if both nations
have actively filed this declaration. The lawsuit is bound strictly by the narrowest
common ground between their declarations.

Reservations: States routinely attach heavy reservations to their Article 36(2)
declarations, completely excluding specific topics (such as domestic matters, maritime
boundaries, or military actions) from the Court's reach.

5. ADVISORY JURISDICTION (ARTICLE 65)

Unlike contentious cases, the ICJ's Advisory Jurisdiction does not resolve a legal fight
between two states; instead, it provides legal guidance to the United Nations
infrastructure. Under Article 65(1) of the Statute, the Court may give an advisory




opinion on any legal question at the request of whatever body may be authorized by or
in accordance with the Charter of the United Nations to make such a request.

Authorized Bodies: The UN General Assembly and the UN Security Council hold
an absolute constitutional right to request an advisory opinion on any legal question.
Other specialized UN organs and agencies (like the WHO or UNESCO) can also
request opinions, provided the legal question falls strictly within the scope of their
direct professional activities.

Legal Weight: The resulting Advisory Opinions are non-binding Ilegal
pronouncements. They do not create an enforceable judgment against any nation.
However, they carry immense moral and legal weight, acting as authoritative
interpretations of customary international law that heavily shape the behavior of states
and international organizations.

6. KEY JURISDICTIONAL PILLARS AT A GLANCE

To ensure structural scannability and maximum points under exam conditions, the core
operational boundaries of the ICJ are mapped below:
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7. CONCLUSION & CRITICAL APPRAISAL
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In conclusion, the International Court of Justice stands as the apex judicial institution
of global governance. Through its structured composition under Articles 2 to 14, it
ensures a highly qualified bench that represents the world's primary legal systems.

While its contentious jurisdiction remains strictly dependent on state consent, tools like
compromissory clauses and the Optional Clause under Article 36(2) provide the Court
with the necessary legal teeth to resolve complex cross-border challenges.
Simultaneously, its advisory jurisdiction under Article 65 offers a vital mechanism for
interpreting international law, ensuring that the entire United Nations system operates
on a clear foundation of universal justice, peace, and the rule of law.
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Conclusion

1. THE PREDECESSOR ERA: GATT 1947

To understand the formation of the WTO, it is necessary to examine its predecessor, the
General Agreement on Tariffs and Trade (GATT).

The Bretton Woods Vision: In 1944, world leaders planned to create three global
economic pillars: the International Monetary Fund (IMF), the World Bank, and a third
body called the International Trade Organization (ITO).

The Structural Failure: While a charter for the ITO was drafted in Havana in 1948, the
United States Senate refused to ratify it, effectively killing the institution.

The Temporary Fix: As a result, the GATT—originally signed in 1947 by 23 countries
as a temporary agreement to cut tariffs—became the only active framework governing
global trade for nearly 50 years. While successful, GATT lacked a permanent
organizational structure, possessed a weak dispute settlement system, and completely
ignored trade in services and intellectual property.

2. THE CATALYST: THE URUGUAY ROUND NEGOTIATIONS (1986—1994

As global economies advanced, the narrow framework of GATT 1947 became outdated.
To address these limitations, member states launched the Uruguay Round in September
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The Scope: This was the largest, most ambitious trade negotiation in human history,
lasting seven and a half years and involving 123 participating nations. [1, 2, 3, 4]

The Mandate: The negotiations aimed to expand trade rules beyond standard physical
goods (like steel and agriculture) into entirely new modern sectors, specifically Services

3. THE FOUNDATIONAL TREATY: THE MARRAKESH AGREEMENT (1994) [1,
2,3]

The Uruguay Round reached its legal climax on 15 April 1994 in Marrakesh, Morocco,
where trade ministers signed the Marrakesh Agreement Establishing the World Trade
Organization. [1, 2, 3, 4]

[ GATT 1947 (Temporary Pact) | ---> [ Uruguay Round (1986—1994) ] ---> [ Marrakesh
Agreement (1994) ]

v
[ WORLD TRADE ORGANIZATION ]

(Permanent legal body launched 1 Jan
1995)

The Marrakesh Agreement served as a massive "umbrella treaty," instantly birthing the
WTO as a permanent international legal person. By signing it, member states
automatically agreed to bind themselves to a comprehensive legal package containing
four core pillars:

GATT 1994: The updated rules governing international trade in physical goods.
GATS: The General Agreement on Trade in Services.
TRIPS: The Agreement on Trade-Related Aspects of Intellectual Property Rights.

DSU: The Dispute Settlement Understanding, creating a robust, legally binding court
to penalize countries that violate trade rules.

4. STRUCTURAL SHIFTS: HOW THE WTO TRANSFORMED GLOBAL TRADE

The transition from GATT to the WTO on 1 January 1995 fundamentally transformed
global economic governance across three dimensions: [1]

The Single Undertaking Rule: Under the old GATT, countries could pick and choose
which trade agreements they wanted to sign. The WTO introduced the "Single
Undertaking" principle—meaning everything agreed upon was part of a single package.
Members had to accept all WTO agreements as a whole; they could not pick and choose.
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Institutional Permanence: Unlike the GATT, which was merely an agreement executed
by "contracting parties," the WTO was built as a formal, permanent international
organization headquartered in Geneva, Switzerland, complete with a Secretariat and

Binding Dispute Teeth: Under GATT, a country caught violating trade rules could block
the final judgment. The WTO completely reversed this by introducing the Dispute
Settlement Body (DSB). DSB judgments are automatically binding unless there is a
unanimous consensus among all member states to reject them, giving the WTO real
legal enforcement power. [1, 2, 3, 4]

5. KEY PHASES OF THE FORMATION AT A GLANCE

Chronological Core Event / Operational Outcome
Phase [1, 2, 3, 4, 5] Milestone
1947 Signing of the Established a temporary
GATT. framework to reduce tariffs on
physical goods.
1986—-1994 The Uruguay Massive 7-year  global
Round. negotiations to overhaul and
expand international trade
law.
15 April 1994 The Marrakesh Official treaty signed in
Agreement. Morocco creating the WTO
framework.
1 January 1995 Launch of the The WTO opens its doors in
WTO. Geneva as a permanent global
trade watchdog.

6. CONCLUSION

In conclusion, the formation of the World Trade Organization represents a crowning
achievement in the codification of international economic law. By transitioning from
the provisional, state-centric GATT 1947 framework to a permanent, treaty-backed
international institution via the 1994 Marrakesh Agreement, the global community built
a stable and predictable trading order. [1, 2]

Through its comprehensive coverage of goods, services, and intellectual property,
backed by an enforceable dispute settlement system, the WTO successfully locked in a
rules-based global market that limits economic protectionism and ensures that trade
wars are resolved through legal arbitration rather than retaliatory conflicts.
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1. INTRODUCTION AND HISTORICAL EVOLUTION

The International Labour Organization (ILO) stands as one of the most historic and
structurally unique institutions within the architecture of global governance.
Established in 1919 under Part XIII of the Treaty of Versailles following the
devastation of World War I, the ILO was born from a profound realization: industrial
exploitation of workers undermines global security

The organization is built upon a foundational legal maxim: "Universal and lasting
peace can be established only if it is based upon social justice."

In 1946, following the collapse of the League of Nations, the ILO adapted swiftly to
the post-WWII landscape, becoming the first specialized agency of the United
Nations. Headquartered in Geneva, Switzerland, it functions as the premier global
watchdog dedicated to drafting, monitoring, and codifying international labor
standards.

2. CORE OBJECTIVES OF THE INTERNATIONAL LABOUR
ORGANIZATION

The legal mandate and objectives of the ILO are derived from its foundational
constitutional texts, mapping out a comprehensive strategy to eliminate poverty and
human exploitation.

The Preamble to the 1919 Constitution




The original constitutional preamble explicitly identifies several urgent humanitarian
objectives that the organization must actively pursue:

Regulation of Labour Conditions: Standardizing working hours, including the
establishment of a maximum working day and week.

Protection of the Vulnerable: Safeguarding the rights of children, young persons, and
women in the workforce.

Economic Security: Preventing unemployment, ensuring an adequate living wage, and
protecting workers against sickness, disease, and injury arising out of their
employment.

Social Inclusion: Providing social security, pension systems, and recognizing the
principle of equal remuneration for work of equal value.

The Landmark Declaration of Philadelphia (1944)

During World War II, the ILO updated its objectives through the Declaration of
Philadelphia, which was formally annexed to the ILO Constitution. The declaration
expands the scope of labor rights from basic industrial safety into universal human
rights, anchored by four revolutionary principles:

"Labour is not a commodity.” Human beings are not mere industrial factors of
production to be bought and sold blindly.

"Freedom of expression and of association are essential to sustained progress."
Workers have an absolute right to organize and bargain collectively.

"Poverty anywhere constitutes a danger to prosperity everywhere."” Economic
instability cannot be isolated within national borders; it requires global solidarity.

""The war against want requires to be carried on with unrelenting vigour within each
nation...”" Sustained international dialogue between workers, employers, and

governments is mandatory.
3. THE FOUR PILLARS OF THE DECENT WORK AGENDA

In the modern economic landscape, the ILO consolidates its constitutional objectives
into a strategic framework known as the Decent Work Agenda. This agenda seeks to
advance opportunities for women and men to obtain decent and productive work in
conditions of freedom, equity, security, and human dignity, built across four strategic
pillars

Promoting Jobs and Enterprise: Creating a sustainable economic environment that
generates employment opportunities worldwide.

Guaranteeing Rights at Work: Enforcing fundamental principles, such as the
elimination of forced labor, the abolition of child labor, and the absolute prohibition of
workplace discrimination.




Extending Social Protection: Ensuring safe working conditions, managing rest
periods, and expanding social security safety nets.

Promoting Social Dialogue: Strengthening the capacity of independent trade unions
and employers' organizations to resolve conflicts through peaceful collective bargaining

4. THE UNIQUE TRIPARTITE COMPOSITION OF THE ILO

The defining feature of the ILO that separates it from every other specialized agency of
the United Nations is its Tripartite Structure. In standard international bodies, only
governments vote. The ILO completely breaks this state-centric mold by ensuring that
Governments, Employers, and Workers hold independent and equal voting power
within its organs.

+o- +
| THE TRIPARTITE FORMULA |
+--- +

+--- - +

v v

[ 2 GOVERNMENT DELEGATES | [ 1 WORKER DELEGATE
]
+--- - +
v

[ 1l EMPLOYER DELEGATE |

This tripartite model ensures that the actual stakeholders of the global economy are
directly involved in crafting international labor law. The ILO executes its mandate
through three principal organs:

A. The International Labour Conference (ILC)




The ILC functions as the Global Parliament of Labour. Meeting annually in Geneva,
it brings together full delegations from all 187 member states.

The Voting Formula: Each country is represented by a four-member delegation: two
Government delegates, one Employer delegate, and one Worker delegate.
Crucially, the delegates vote independently; a worker delegate can vote against their
national government's stance.

Core Functions: The Conference is the primary law-making engine of the ILO. It
debates, drafts, and adopts International Labour Conventions (which are legally
binding treaties requiring domestic state ratification) and Recommendations (non-
binding policy guidelines).

B. The Governing Body

The Governing Body serves as the powerful Executive Council of the ILO. Meeting
three times a year, it acts as the administrative directorate of the organization.

Composition: It is composed of 56 members: 28 representing Governments, 14
representing Employers, and 14 representing Workers. To ensure geopolitical stability,
10 of the government seats are held permanently by the states of chief industrial
importance (including India, the US, China, and Germany), while the remaining
members are elected every three years by the ILC.

Core Functions: It prepares the ILO's agenda, drafts the institutional budget for the
Conference to approve, appoints the Director-General, and coordinates the work of
technical committees and enforcement inquiries.

C. The International Labour Office

Based permanently in Geneva, the International Labour Office functions as the
Permanent Secretariat of the entire organization. It is staffed by an international civil
service of researchers, lawyers, and labor inspectors, operating under the leadership of
the Director-General

Core Functions: The Office manages the daily administrative operations, publishes
technical journals, tracks global employment statistics, and provides direct technical
assistance to member states trying to modernize their national labor legislation5. KEY
STRUCTURAL DIMENSIONS AT A GLANCE

To ensure maximum scannability and structural clarity for examination grading, the
operational attributes are summarized below:

Functiona Statutory / Legal Operational Core Real-
1 Pillar [1, Basis Mechanism World
2,3,4] Output
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6. CONCLUSION & CRITICAL APPRAISAL

In conclusion, the International Labour Organization stands as a pioneering institution
that successfully bridges the gap between state sovereignty and human welfare. By
rejecting a purely state-centric voting model and elevating independent workers' and
employers' representatives to equal status with governments through its Tripartite
Structure, the ILO ensures that international labor laws are realistic, democratic, and
effective. [1, 2, 3, 4]

Through its enduring Objectives—from the historic 1919 Preamble to the modern
Decent Work Agenda—the ILO has successfully codified a robust global legal floor
that protects humanity from industrial exploitation. By transforming labor rights into
universal human rights, the ILO continues to prove that global peace can only survive
if it remains firmly anchored in international cooperation and social justice
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