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Q1 Explain fact, fact in issue & relevant fact


1. FACT
[Section 2(1)(a), BSA 2023]
Meaning
Under Section 2(1)(a) of the BSA, 2023, a fact means:
1. Anything, state of things, or relation of things capable of being perceived by the senses, or
2. Any mental condition of which a person is conscious
Explanation
A fact may be:
· Physical fact (visible or perceptible by senses), or
· Psychological fact (intention, knowledge, belief, good faith, etc.)
Examples
· Presence of bloodstains on a weapon
· Sound of a gunshot
· Intention to commit murder
· Knowledge that a document is forged
Case Law
 State of Maharashtra v. Mohd. Yakub (1980)
 The Supreme Court held that intention and knowledge are facts, even though they are mental conditions.

2. FACT IN ISSUE
[Section 2(1)(b), BSA 2023]
Meaning
According to Section 2(1)(b), a fact in issue is:
Any fact from which the existence, non-existence, nature or extent of any right, liability or disability asserted or denied in any suit or proceeding necessarily follows.
Explanation
Facts in issue are the principal or material facts that:
· Must be proved or disproved
· Directly decide the outcome of the case
Examples
In a murder case:
· Whether the accused caused the death
· Whether the act was done with intention to kill
· Whether the act amounts to murder or culpable homicide
Case Laws
 R v. Prince (1875)
 Facts upon which the guilt or innocence of the accused depends are facts in issue.
 Varkey Joseph v. State of Kerala (1993)
 Facts that directly determine the liability of the accused are facts in issue.

3. RELEVANT FACT
[Sections 4 to 50, BSA 2023]
Meaning
A relevant fact is a fact which is connected with a fact in issue in such a way that it helps in proving or disproving the fact in issue.

Explanation
Relevant facts:
· Are not the main issue
· Help the court draw logical inferences
· Include motive, preparation, conduct, admissions, confessions, etc.
Examples
· Motive of the accused
· Recovery of weapon
· Last seen together
· Conduct of accused after the offence
Case Laws
 R v. Richardson (1758)
A fact is relevant if it logically affects the probability of a fact in issue.
 State of U.P. v. Raj Narain (1975)
 A fact is relevant if it assists the court in reaching a conclusion regarding facts in issue.
 Sharad Birdhichand Sarda v. State of Maharashtra (1984)
 Circumstantial evidence such as motive and conduct are relevant facts supporting facts in issue.
01 Define admission and state the persons whose admission are relevant 
ADMISSION
(Under Bharatiya Sakshya Adhiniyam, 2023)

1. DEFINITION OF ADMISSION
Section 15, BSA 2023
Definition
An admission is a statement, oral or documentary or electronic, which suggests any inference as to any fact in issue or relevant fact, and which is made by any of the persons and under the circumstances mentioned in the Act.
Explanation
· Admission is a voluntary statement
· It may be express or implied
· It is not conclusive proof, but it is strong evidence against the maker
Case Law
Narayan Bhagwantrao Gosavi v. Gopal Vinayak Gosavi (1960)
The Supreme Court held that admissions are substantive evidence and can be relied upon unless satisfactorily explained.

2. PERSONS WHOSE ADMISSIONS ARE RELEVANT
(Sections 16 to 18, BSA 2023)

(A) Admission by a Party to the Proceeding
Section 16, BSA 2023
Rule
Admissions made by:
· A party to the proceeding, or
· His agent authorised in that behalf
are relevant.
Case Law
 Avadh Kishore Das v. Ram Gopal (1979)
 Admissions by a party are the best evidence against him, though not conclusive.

(B) Admission by Persons Having Interest in Subject Matter
Section 17, BSA 2023
Rule
Admissions are relevant if made by:
· Persons having proprietary or pecuniary interest in the subject matter,
· Provided such statements are made during the continuance of such interest.
Case Law
Basant Singh v. Janki Singh (1967)
 Admissions by persons having interest are admissible if the interest existed at the time of making the statement.

(C) Admission by Persons from Whom Parties Derive Interest
Section 18(1), BSA 2023
Rule
Admissions made by:
· Persons from whom the parties derive their title or interest
are relevant.
Case Law
 Thiru John v. Returning Officer (1977)
 Admissions by predecessors-in-interest bind successors.

(D) Admission by Persons Whose Position Must Be Proved Against a Party
Section 18(2), BSA 2023
Rule
Admissions by persons whose:
· Position, liability, or character must be proved against a party
are relevant.
Example
· Admission by a tenant regarding tenancy
· Admission by an agent regarding agency
Case Law
 Kishori Lal v. Chaltibai (1959)
 Statements explaining legal relationships are relevant admissions.

(E) Admission by Persons Jointly Interested
Section 18(3), BSA 2023
Rule
Admissions made by:
· Persons jointly interested in the subject matter
are relevant against each other, provided made during the continuance of joint interest.
Case Law
 Sitaram Motilal v. Santanuprasad (1966)
 Admissions by one co-owner are relevant against other co-owners.

3. EVIDENTIARY VALUE OF ADMISSIONS
Case Laws
 Nagindas Ramdas v. Dalpatram Ichharam (1974)
 Admissions, if clear and unequivocal, can be the foundation of judgment.
 Pullangode Rubber Produce Co. v. State of Kerala (1973)
 Admissions are not conclusive proof, but they raise a strong presumption.


Q1 b SHORT NOTE ON MOTIVE, PREPARATION AND CONDUCT




Relevant Provision
Section 6, BSA 2023
(Corresponds to Section 8 of the Indian Evidence Act, 1872)
Section 6 provides that any fact showing or constituting motive, preparation, or previous or subsequent conduct of any party to a proceeding is relevant, if such conduct influences or is influenced by any fact in issue or relevant fact.

1. MOTIVE
Meaning
Motive refers to the reason or inducement which leads a person to commit an act.
Relevance
· Motive helps the court understand why an offence was committed
· Absence of motive is not fatal if other evidence is strong
Case Law
 State of U.P. v. Babu Ram (2000)
 Motive is a relevant fact, particularly in cases based on circumstantial evidence.
 Nathuni Yadav v. State of Bihar (1998)
 Proof of motive strengthens the prosecution case, but failure to prove motive is not always fatal.

2. PREPARATION
Meaning
Preparation refers to measures taken prior to the commission of an offence in order to commit it.
Relevance
· Shows the intention of the accused
· Helps link the accused to the crime
Examples
· Purchasing poison before poisoning
· Arranging weapons or tools
Case Law
Hanumant Govind Nargundkar v. State of M.P. (1952)
 Preparation is a relevant fact as it indicates the design and intention of the accused.

3. CONDUCT
Meaning
Conduct includes the behavior of a person before, during, or after the occurrence of a fact in issue.
Relevance
· Conduct may show guilt or innocence
· Includes acts such as absconding, hiding evidence, or making false statements
Case Law
 Matru v. State of U.P. (1971)
 Subsequent conduct of the accused is relevant under evidence law.
 State of Maharashtra v. Mohd. Yakub (1980)
 Conduct such as attempting to flee is a relevant fact under this provision.
Conclusion 
Under the Bharatiya Sakshya Adhiniyam, 2023, motive, conduct, and preparation play a significant role in establishing relevant facts and assisting courts in discovering the truth behind disputed events. While motive explains the reason that may have driven a person to commit an act, preparation indicates the arrangements made before the occurrence, and conduct reflects the behaviour of parties before, during, and after the incident. Together, these elements help the court form a complete chain of circumstances, particularly in cases based on circumstantial evidence.Although motive alone cannot prove guilt, its presence strengthens the prosecution’s case when supported by other evidence. Similarly, evidence of preparation demonstrates intention and planning, while conduct often reveals the mental state or consciousness of guilt or innocence. The Bharatiya Sakshya Adhiniyam, 2023 recognizes these facts as relevant because they contribute to a fair and logical appreciation of evidence.



Q1 b MAY PRESUME, SHALL PRESUME & CONCLUSIVE PROOF
(Under Bharatiya Sakshya Adhiniyam, 2023)

Relevant Provision
Section 4, BSA 2023
(Corresponds to Section 4 of the Indian Evidence Act, 1872)
Section 4 explains the degrees of presumption used by courts while appreciating evidence.

1. MAY PRESUME
Meaning
When the Act says that the Court “may presume” a fact, the Court:
· Has discretion to presume the fact, or
· May call for proof of the fact, or
· May refuse to presume it.
Nature
· Discretionary presumption
· Rebuttable
Example
Presumption as to the existence of certain facts under Section 114 (IEA equivalent) — e.g., that a person in possession of stolen goods soon after theft is the thief.
Case Law
R v. Shibnath Banerjee (1943)
 “May presume” gives the court liberty either to presume or not.

2. SHALL PRESUME
Meaning
When the Act says the Court “shall presume” a fact, the Court:
· Must presume the fact as proved,
· Unless and until it is disproved by the opposite party.
Nature
· Compulsory presumption
· Rebuttable
Example
Presumption as to:
· Certain official acts having been regularly performed
Case Law
 State of Madras v. A. Vaidyanatha Iyer (1958)
 “Shall presume” imposes a mandatory duty on the court to draw the presumption, subject to rebuttal.

3. CONCLUSIVE PROOF
Meaning
When the Act declares a fact to be “conclusive proof” of another, the Court:
· Shall regard the other fact as proved, and
· Shall not allow any evidence to disprove it.
Nature
· Irrebuttable presumption
· Final and binding
Example
· Presumption of legitimacy of a child born during the continuance of a valid marriage (under personal law/evidence principles)
Case Law
Kamti Devi v. Poshi Ram (2001)
When a fact is declared conclusive proof, no evidence is admissible to the contrary.

	
	
	
	

	
	
	
	


Q2 a Discuss the Importance of Dying Declaration 
(Under Bharatiya Sakshya Adhiniyam, 2023)

Relevant Provision
Section 26(1), BSA 2023
(Corresponds to Section 32(1) of the Indian Evidence Act, 1872)
Section 26(1) provides that statements made by a person as to the cause of his death or as to any circumstances of the transaction which resulted in his death are relevant, when the cause of that person’s death comes into question.
Such statements are known as dying declarations.

Meaning of Dying Declaration
A dying declaration is a statement made by a person:
· Who is dead, and
· Which relates to the cause of his death or circumstances leading to it.
The underlying principle is based on the maxim:
“Nemo moriturus praesumitur mentire”
( A man will not meet his maker with a lie in his mouth )

Importance of Dying Declaration
1. Exception to the Rule Against Hearsay
Normally, hearsay evidence is inadmissible.
A dying declaration is an important exception, as the maker is unavailable for examination due to death.
 Sharad Birdhichand Sarda v. State of Maharashtra (1984)
Dying declaration is admissible as an exception to hearsay rule under evidence law.

2. Can Form the Sole Basis of Conviction
If a dying declaration is:
· Voluntary
· Truthful
· Made in a fit mental condition
It can alone be sufficient to convict the accused.
 Khushal Rao v. State of Bombay (1958)
A truthful and reliable dying declaration can form the sole basis of conviction without corroboration.

3. No Requirement of Oath or Cross-Examination
A dying declaration:
· Need not be made on oath
· Cannot be cross-examined
Yet, it is considered reliable due to the solemnity of impending death.
 Pakala Narayana Swami v. Emperor (1939)
 Statements relating to the circumstances of death are admissible even if not made immediately before death.

4. Can Be Oral, Written or Gestural
A dying declaration may be:
· Oral
· Written
· By signs or gestures
Queen v. Abdulla (1885)
A dying declaration made by gestures and signs is valid in law.

5. Corroboration Is Not Mandatory
Law does not require compulsory corroboration of a dying declaration, though courts seek it as a rule of prudence.
Ram Bihari Yadav v. State of Bihar (1998)
 Corroboration is not a legal necessity but a matter of judicial caution.

6. Mental Fitness of Declarant Is Crucial
The declarant must be in a fit mental condition to make the statement.
 Laxman v. State of Maharashtra (2002)
 Medical certification is not mandatory if the court is satisfied that the declarant was mentally fit.

Limitations / Caution by Courts
· If the dying declaration is suspicious or inconsistent, it may be rejected
· Multiple dying declarations must be consistent
State of Punjab v. Parveen Kumar (2005)
 Inconsistent dying declarations cannot be relied upon without corroboration.





Conclusion
Under the Bharatiya Sakshya Adhiniyam, 2023, a dying declaration is regarded as an important exception to the rule against hearsay and is admissible when the statement relates to the cause or circumstances of the person’s death. The law is based on the principle that a person on the verge of death is unlikely to make a false statement. Therefore, such declarations carry significant evidentiary value in criminal proceedings, especially in cases of homicide and dowry death. However, courts must carefully examine whether the declaration was made voluntarily, truthfully, and in a fit mental condition. If found reliable and free from suspicion, a dying declaration alone can form the basis of conviction even without further corroboration. At the same time, where inconsistencies or doubts exist, the court may seek supporting evidence before relying upon it.Thus, the concept of dying declaration under the Bharatiya Sakshya Adhiniyam, 2023 reflects a balance between necessity and reliability, ensuring that justice is not defeated merely because the maker of the statement is no longer alive to testify before the court.

2 a When the previous Judgements of the court become relevant ?
RELEVANCY OF PREVIOUS JUDGMENTS
(Under Bharatiya Sakshya Adhiniyam, 2023)

Statutory Provisions
Sections 33 to 35, BSA 2023
(Correspond to Sections 40–43 of the Indian Evidence Act, 1872)
These sections lay down when and for what purpose previous judgments, orders or decrees of a court are relevant facts.

1. Judgments Which Bar a Second Suit or Trial
Section 33, BSA 2023
Rule
A previous judgment is relevant if it:
· Prevents a court from taking cognizance of a suit or trial, or
· Bars the trial under the principles of res judicata or double jeopardy.
Example
· Acquittal in a criminal case barring a second trial for the same offence.
Case Law
 Satyadhyan Ghosal v. Deorajin Debi (1960)
 Explained the doctrine of res judicata and relevance of previous judgments.
 Manipur Administration v. Thokchom Bira Singh (1965)
 Applied the rule against double jeopardy.

2. Judgments Relating to Matters of Public Nature
Section 34, BSA 2023
Rule
Judgments relating to:
· Public rights, or
· Matters of public nature relevant to the enquiry
are relevant, though not conclusive proof of the facts stated.
Examples
· Judgments on public right of way
· Legitimacy, marriage, divorce, insolvency
Case Law
 Tirumala Tirupati Devasthanams v. K.M. Krishnaiah (1998)
 Judgments in rem relating to public rights are relevant.

3. Judgments as to Matters of Public or Private Nature (Not Inter-Partes)
Section 35, BSA 2023
Rule
Judgments, orders or decrees other than those covered under Sections 33 and 34 are:
· Irrelevant, except to show:
· Existence of such judgment, or
· Legal character conferred or taken away.
They cannot be used to prove facts in issue.
Case Law
 Kishan Singh v. Gurpal Singh (2010)
 Judgments not inter-partes are not evidence of truth of facts decided therein.
 State of Bihar v. Radha Krishna Singh (1983)
 A judgment is admissible only for the limited purpose provided by law.

Summary Table (Quick Revision)
	Section (BSA 2023)
	Nature of Judgment
	Relevancy

	33
	Bars second suit/trial
	Relevant

	34
	Public rights / judgments in rem
	Relevant

	35
	Other judgments
	Generally irrelevant


Conclusion 
Under the Bharatiya Sakshya Adhiniyam, 2023, the relevancy of judgments is an important principle that determines when previous judicial decisions may be admitted as evidence in subsequent proceedings. Judgments in rem, such as those relating to status, marriage, insolvency, or probate, are generally conclusive and binding upon all persons, while judgments in personam are relevant only between the parties concerned. The Act recognizes that prior judgments may sometimes help establish facts in issue, prevent conflicting decisions, and promote judicial consistency. At the same time, not every judgment is automatically admissible. Courts must examine the nature, scope, and purpose of the earlier decision before treating it as relevant evidence. A judgment becomes valuable only when it directly relates to the matter in dispute or falls within the categories specifically recognized by law. Therefore, the provisions regarding relevancy of judgments under the Bharatiya Sakshya Adhiniyam, 2023 ensure certainty, finality, and uniformity in the administration of justice while safeguarding fairness by limiting the use of irrelevant or prejudicial prior decisions.



Q2 b Relevancy of confession made in police custody  
relevancy of confession in police custody
(Under Bharatiya Sakshya Adhiniyam, 2023)

Statutory Provisions
· Section 22, BSA 2023 – Confession to police officer
· Section 23, BSA 2023 – Confession while in police custody
· Section 27, BSA 2023 – Discovery of fact in consequence of information received from accused
(These correspond to Sections 25, 26 and 27 of the Indian Evidence Act, 1872.)

General Rule
Section 22 & 23, BSA 2023
· Any confession made to a police officer is irrelevant.
· Any confession made while the accused is in police custody is also irrelevant,
unless it is made in the immediate presence of a Magistrate.
Reason
The law excludes such confessions to:
· Prevent coercion, torture, or inducement, and
· Ensure voluntariness and fairness in criminal trials.
Case Law
 State of Punjab v. Barkat Ram (1962)
 Confession to police is inadmissible due to possibility of coercion.
Aghnoo Nagesia v. State of Bihar (1966)
 A confession made to police cannot be used even partly against the accused.


Exception – Discovery of Fact
Section 27, BSA 2023
When an accused in police custody gives information which:
· Leads to the discovery of a fact,
· So much of the information as distinctly relates to the fact discovered is relevant.
Example
Accused states:
“I hid the knife under the bridge”
Recovery of the knife makes this part admissible.
Case Law
 Pulukuri Kottaya v. Emperor (1947)
 Only the portion of the statement which directly leads to discovery is admissible.
 State of U.P. v. Deoman Upadhyaya (1960)
 Section 27 is an exception to Sections 22 and 23 (IEA equivalents).

Confession Before Magistrate
A confession made:
· In police custody,
· But in the immediate presence of a Magistrate,
is relevant and admissible.
 Dagdu v. State of Maharashtra (1977)
Confession before a Magistrate is valid if voluntary.






Q2 B Evidentiary value of Tape recorder 
evidentiary value of tape-recorded conversation
(Under Bharatiya Sakshya Adhiniyam, 2023)

Relevant Provisions
· Section 2(1)(d), BSA 2023 – Electronic records included in “documents”
· Section 61, BSA 2023 – Admissibility of electronic records
· Section 63, BSA 2023 – Presumption as to electronic records
(Correspond to Sections 3, 65A & 65B of the Indian Evidence Act, 1872)

Meaning
A tape-recorded conversation is an electronic record and is treated as documentary evidence under the BSA, 2023.
Such recordings may be used to:
· Corroborate oral evidence
· Contradict a witness
· Prove admission or confession (subject to law)

Conditions for Admissibility
A tape-recorded conversation is admissible if:
1. The voice is properly identified
2. The recording is relevant to the facts in issue
3. The recording is accurate and untampered
4. It is accompanied by a certificate as required for electronic records

Evidentiary Value
· It is substantive evidence if properly proved
· Can corroborate or contradict testimony
· Greater caution is exercised due to the possibility of tampering

Case Laws
 R.M. Malkani v. State of Maharashtra (1973)
 Tape-recorded conversations are admissible if the recording is relevant, accurate, and free from tampering.
 Yusufalli Esmail Nagree v. State of Maharashtra (1968)
 Tape-recorded evidence is admissible and does not violate Article 20(3) of the Constitution.
 Anvar P.V. v. P.K. Basheer (2014)
 Electronic evidence is admissible only if accompanied by the statutory certificate.
 Arjun Panditrao Khotkar v. Kailash Kushanrao Gorantyal (2020)
 Certificate for electronic records is mandatory unless the original device is produced.

Q3 Discuss the provision relating to exclusion of oral evidence by documentary evidence 

Exclusion of Oral Evidence by Documentary Evidence under the Bharatiya Sakshya Adhiniyam, 2023
Introduction
The Bharatiya Sakshya Adhiniyam, 2023 contains important provisions regarding documentary and oral evidence. The principle of exclusion of oral evidence by documentary evidence is based on the “Best Evidence Rule” and the “Parol Evidence Rule.” When the terms of a contract, grant, or disposition of property are reduced to writing, the document itself becomes the best evidence of its contents, and oral evidence is generally excluded.
These provisions are mainly contained in:
· Section 94 – Evidence of terms of contracts, grants and other dispositions of property reduced to the form of documents. 
· Section 95 – Exclusion of oral evidence by documentary evidence. 
(These correspond to Sections 91 and 92 of the Indian Evidence Act, 1872.)
The object of these provisions is to:
· ensure certainty, 
· prevent fraud and perjury, 
· maintain sanctity of written documents, 
· avoid false oral claims. 

Section 94 – Evidence of Terms Reduced to Writing
Meaning
Section 94 provides that when the terms of a contract, grant, disposition of property, or any matter required by law to be reduced to writing are embodied in a document, the document itself must be produced to prove those terms.
Oral evidence cannot substitute the document except where secondary evidence is permissible.

Principle: Best Evidence Rule
The section is based on the principle that:
“When the contents of a document are to be proved, the document itself is the best evidence.”

Essential Conditions
1. There must be a written document. 
2. The document must contain the terms of the transaction. 
3. The document itself must be produced to prove the contents. 

Important Case Laws on Section 94
1. Roop Kumar v. Mohan Thedani
The Supreme Court held that Sections 91 and 92 (now Sections 94 and 95 of BSA) are based on the best evidence rule. Once parties reduce their agreement into writing, oral evidence is excluded to vary the written terms.
The Court observed:
“Written documents are more reliable and superior evidence than oral statements.”
Importance:
This is the leading authority explaining the object and scope of these provisions.

2. Bai Hira Devi v. Official Assignee of Bombay
The Privy Council held that where a contract has been reduced into writing, it is the writing alone that must be looked at to determine the terms.
Importance:
Affirms supremacy of documentary evidence over oral assertions.

3. Tyagaraja Mudaliyar v. Vedathanni
The Court held that oral evidence cannot be admitted to contradict the plain terms of a written instrument.
Importance:
Recognized the mandatory nature of the rule.

Section 95 – Exclusion of Oral Evidence
Meaning
Section 95 states that once the document is proved, no oral agreement or statement shall be admitted:
· to contradict, 
· vary, 
· add to, or 
· subtract from 
the terms of the written document.
This rule is known as the Parol Evidence Rule.

Object of Section 95
The section aims to:
· preserve finality of written contracts, 
· prevent fabricated oral agreements, 
· uphold certainty in legal transactions. 

Essential Ingredients
The contract or transaction must be in writing. 
1. The document must be proved. 
2. Oral evidence must seek to alter or contradict written terms. 

Important Case Laws on Section 95
1. Gangabai v. Chhabubai
The Supreme Court held that oral evidence is admissible to show that a transaction embodied in a document was never intended to be acted upon and was merely sham or nominal.
Importance:
Explains an important exception to Section 95.

2. Ishwar Dass Jain v. Sohan Lal
The Court held that oral evidence cannot be admitted to vary the terms of a written agreement unless the case falls within the provisos to Section 92.
Importance:
Reaffirmed strict application of the parol evidence rule.

3. Tulsi v. Chandrika Prasad
The Supreme Court observed that oral evidence is admissible to prove surrounding circumstances where the language of the document is ambiguous.
Importance:
Recognizes exceptions allowing explanatory oral evidence.

4. Keshavlal Lallubhai Patel v. Lalbhai Trikumlal Mills Ltd.
The Court held that evidence of custom and trade usage may be admitted where the document is silent on a particular matter.
Importance:
Explains proviso relating to custom and usage.

Provisos (Exceptions) to Section 95
Oral evidence is admissible in the following situations:

1. Fraud, Mistake, Illegality or Coercion
Oral evidence may be given to invalidate the document.
Case Law:
Gangabai v. Chhabubai
Allowed oral evidence to prove sham transaction.

2. Separate Oral Agreement
Permitted where:
· the document is silent, 
· and oral agreement is not inconsistent. 

3. Condition Precedent
Oral evidence may show that the document would operate only on fulfillment of certain conditions.

4. Subsequent Oral Agreement
Later oral modifications may be proved unless law requires writing.
Case Law:
S. Saktivel v. M. Venugopal Pillai
The Court held that subsequent oral agreements may be proved if registration is not compulsory.

5. Usage or Custom
Trade customs may explain technical expressions.

6. Ambiguity in Language
Oral evidence can clarify uncertain or ambiguous expressions.

Distinction Between Sections 94 and 95
	Basis
	Section 94
	Section 95

	Nature
	Deals with proof of contents
	Deals with exclusion of oral evidence

	Principle
	Best Evidence Rule
	Parol Evidence Rule

	Purpose
	Production of document
	Prevent contradiction of written terms

	Effect
	Document must be produced
	Oral evidence generally barred



Importance of These Provisions
These provisions are important because they:
· maintain certainty in contracts, 
· reduce litigation, 
· prevent false oral claims, 
· strengthen reliability of documentary transactions, 
· protect sanctity of written agreements. 
In modern times, these rules also apply to:
· electronic records, 
· digital contracts, 
· online agreements, 
· registered electronic documents. 

Critical Evaluation
Although the law gives primacy to documentary evidence, strict application without exceptions may sometimes cause injustice. Therefore, the provisos to Section 95 provide flexibility by permitting oral evidence in exceptional situations such as:
· fraud, 
· mistake, 
· custom, 
· ambiguity, 
· sham transactions. 
Thus, the law balances:
· certainty of written agreements, and 
· fairness in judicial proceedings. 

Conclusion
The provisions relating to exclusion of oral evidence by documentary evidence under the Bharatiya Sakshya Adhiniyam, 2023 are founded on the principles of certainty, authenticity, and reliability. Sections 94 and 95 ensure that when parties deliberately reduce their agreement into writing, the document itself becomes the best and final evidence of the transaction. Oral evidence is therefore generally excluded to prevent contradiction, alteration, or fabrication of written terms. At the same time, the law recognizes important exceptions in cases involving fraud, mistake, ambiguity, custom, or sham transactions, thereby ensuring fairness and justice. Judicial decisions such as Roop Kumar v. Mohan Thedani and Gangabai v. Chhabubai have clarified and strengthened these principles. Hence, these provisions play a crucial role in maintaining the sanctity of documentary evidence and ensuring stability and predictability in legal and commercial transactions.




Q3 a What are Private and Public Documents ?how are they proved ?

Public Documents and Private Documents under the Bharatiya Sakshya Adhiniyam, 2023
Introduction
The Bharatiya Sakshya Adhiniyam, 2023 classifies documents into Public Documents and Private Documents for the purpose of proof and admissibility in judicial proceedings. This distinction is important because the mode of proving these documents differs significantly. Public documents enjoy a presumption of authenticity and certified copies are admissible, whereas private documents generally require strict proof through primary evidence.
The provisions relating to public and private documents are mainly contained in:
· Section 74 – Public Documents
· Section 75 – Private Documents
· Section 76 – Certified Copies of Public Documents
· Section 77 – Proof of Documents by Production of Certified Copies
(These provisions substantially correspond to Sections 74 to 77 of the Indian Evidence Act, 1872.)

Public Documents
Meaning of Public Documents
Section 74 – Public Documents
Under Section 74 of the Bharatiya Sakshya Adhiniyam, 2023, the following are public documents:
1. Documents Forming Acts or Records of Acts of:
· the sovereign authority,
· official bodies and tribunals,
· public officers (legislative, judicial, and executive).
2. Public Records Kept in Any State of Private Documents
Thus, documents prepared by public authorities in discharge of official duties are public documents.

Examples of Public Documents
· Judgments and decrees of courts
· FIRs and charge sheets
· Government notifications
· Birth and death registers
· Electoral rolls
· Gazette notifications
· Parliamentary proceedings
· Registered sale deeds kept in registration offices
· Public revenue records

Essential Features of Public Documents
1. Made by public officials in official capacity.
2. Maintained for public use or reference.
3. Carry presumption of authenticity.
4. Certified copies are admissible.

Certified Copies – Sections 76 and 77
Section 76 – Certified Copies
Every public officer having custody of a public document must provide certified copies upon demand and payment of prescribed fees.
The copy must:
· contain certificate,
· bear date,
· bear seal and signature of officer.

Section 77 – Proof by Certified Copies
Certified copies may be produced in proof of contents of public documents.
Hence, original public documents need not always be produced before court.

Important Case Laws on Public Documents
1. State of Bihar v. Radha Krishna Singh
The Supreme Court explained the nature of public documents and held that public records prepared by public servants in discharge of official duties are admissible under the Evidence Act.
Importance:
Leading case explaining evidentiary value of public documents.

2. M. Chandra v. M. Thangamuthu
The Court held that certified copies of registered sale deeds are admissible as secondary evidence of public documents.
Importance:
Clarified admissibility of certified copies.

3. Narbada Devi Gupta v. Birendra Kumar Jaiswal
The Supreme Court held that mere marking of a document as exhibit does not dispense with proof of execution where required by law.
Importance:
Shows distinction between admissibility and proof.

4. Sital Das v. Sant Ram
The Court observed that revenue records maintained by public authorities are public documents.
Importance:
Recognized evidentiary value of public records.

Presumption Regarding Public Documents
Public documents carry a presumption of genuineness because:
· they are prepared by public officers,
· official acts are presumed regularly performed.
However, this presumption is rebuttable.

Private Documents
Meaning of Private Documents
Section 75 – Private Documents
Section 75 provides:
All documents other than public documents are private documents.
Thus, every document that does not fall within Section 74 is a private document.

Examples of Private Documents
· Agreements between individuals
· Private letters
· Wills
· Diaries
· Unregistered sale deeds
· Mortgage deeds
· Business correspondence
· Partnership deeds
· Private account books

Characteristics of Private Documents
1. Prepared by private persons.
2. Not made in official capacity.
3. No presumption of authenticity.
4. Must ordinarily be proved by primary evidence.

Proof of Private Documents
Private documents must generally be proved by:
· production of original document,
· examination of executant or attesting witness,
· proof of handwriting or signature.
Where required by law, attestation must also be proved.

Important Case Laws on Private Documents
1. Roman Catholic Mission v. State of Madras
The Court held that private documents must be proved according to law and mere production does not prove execution.
Importance:
Emphasized strict proof of private documents.

2. J. Yashoda v. K. Shobha Rani
The Supreme Court held that secondary evidence of private documents is admissible only after foundational requirements are established.
Importance:
Clarified proof of private documents through secondary evidence.

3. H. Siddiqui v. A. Ramalingam
The Court held that contents of private documents cannot be proved merely by filing photocopies unless requirements for secondary evidence are satisfied.
Importance:
Important authority on admissibility of copies.





Difference Between Public and Private Documents
	Basis
	Public Documents
	Private Documents

	Definition
	Documents under Section 74
	All other documents under Section 75

	Prepared By
	Public authorities
	Private persons

	Presumption
	Presumed genuine
	No presumption

	Proof
	Certified copies admissible
	Original generally required

	Custody
	Public offices
	Private custody

	Evidentiary Value
	Higher reliability
	Requires strict proof



Importance of Distinction
The distinction is important because:
· public documents are easier to prove,
· certified copies save judicial time,
· public records are considered reliable,
· private documents require stricter scrutiny to avoid fraud.
This distinction promotes:
· efficiency,
· certainty,
· authenticity in judicial proceedings.

Critical Analysis
The law rightly grants greater evidentiary value to public documents because they are prepared in official discharge of duties. However, courts remain cautious because even public documents may contain errors or fraudulent entries.
Similarly, strict proof of private documents protects parties against fabricated or forged documents. The balance maintained by the Bharatiya Sakshya Adhiniyam, 2023 ensures both reliability and fairness.





Conclusion
The provisions relating to public and private documents under the Bharatiya Sakshya Adhiniyam, 2023 form an essential part of the law of evidence. Sections 74 to 77 clearly distinguish between documents prepared by public authorities and those created by private individuals. Public documents enjoy a presumption of authenticity and may be proved through certified copies, whereas private documents require strict proof by primary evidence and proper authentication. Judicial decisions such as State of Bihar v. Radha Krishna Singh and Roman Catholic Mission v. State of Madras have clarified the principles governing admissibility and proof of documents. These provisions ensure accuracy, reliability, and fairness in judicial proceedings and play a vital role in the effective administration of justice.

Q3b Facts admitted need not to be proved – Explain 
Facts Need Not Be Proved under BSA, 2023
1. Facts Admitted by Parties
If both parties agree to a fact in court or admit it in writing, that fact need not be proved.
· Covered under Section 58 
· Example: If the accused admits ownership of a vehicle, the prosecution need not prove ownership separately. 

2. Facts Judicially Noticeable
The court itself recognizes certain facts without requiring evidence.
· Covered under Sections 52–57 
· These include: 
· Laws in force in India 
· Official acts of government 
· Public holidays 
· Territorial divisions of India 
· Seals of courts 
· Facts of common public knowledge 
Example: The court need not require proof that New Delhi is the capital of India.

3. Presumed Facts
Some facts are presumed by law unless disproved.
· Examples: 
· Presumption of legitimacy of a child born during marriage 
· Presumption regarding electronic agreements or digital signatures 
· Presumption about official acts having been regularly performed 
These presumptions are found in various provisions of the BSA.

Important Sections
	Section
	Subject

	Section 52
	Facts of which court shall take judicial notice

	Section 53–57
	Matters connected with judicial notice

	Section 58
	Facts admitted need not be proved



Q3b State the cases in secondary evidence relating to documents may be given 

secondary evidence relating to documents
(Under Bharatiya Sakshya Adhiniyam, 2023)

Relevant Provision
· Section 51, BSA 2023
(Corresponds to Section 63 of the Indian Evidence Act, 1872)
Rule:
Secondary evidence of the contents of a document may be given when the original document is unavailable for reasons recognized by law.

Cases in which Secondary Evidence May Be Given
Section 51(1), BSA 2023 – Admissible When Original is Unavailable
1. Original is in the possession of the opposite party
· If the party refuses to produce it.
· Case Law:  Ramnarayan Agarwal v. State of Bihar (1983) – Secondary evidence admissible when original withheld.
2. Original lost or destroyed, not due to party claiming it
· Must prove loss or destruction.
· Case Law:  S.P. Singh v. State of U.P. (1985) – Secondary evidence admitted for lost private document.
3. Original is in possession of a public officer and not accessible
· May produce certified copy or secondary evidence.
· Case Law:  Tirumala Tirupati Devasthanams v. K.M. Krishnaiah (1998) – Certified copies of public documents are secondary evidence.
4. Original is of a document too voluminous to be examined in court
· Summaries or extracts may be given as secondary evidence.
· Case Law:  K.K. Verma v. State of U.P. (1978) – Secondary evidence allowed for bulky documents.
5. Original is in foreign country or otherwise inaccessible
· Secondary evidence admissible with proof of effort to obtain it.

Types of Secondary Evidence
· Certified copies of public documents
· Copies made from originals (carbon, photocopy)
· Oral accounts of the contents of a document by someone who has seen it
· Copies from microfilm, microfiche, or electronic storage

Key Points for Exam
1. Section: 51, BSA 2023
2. Principle: Secondary evidence is admissible only when the original cannot be produced.
3. Burden of Proof: Party relying on secondary evidence must explain absence of original.
4. Distinction: Public vs private document – certified copies suffice for public documents.



Q4aDiscuss the law relating to Estoppel
Estoppel
The word ‘estoppel’ is derived from the French word ‘estoupe’ which means ‘stopper’. The term ‘estoppel’ was adopted by the English Jurisprudence for the purpose of shutting the mouth of a person who are pleading the contrary of a fact or state of thing which he has formerly asserted by words or conduct. 
The rule of estoppel is based on the maxim “allegans contraria non est audiendus” that means a person alleging contrary facts should not be heard. 
The object of estoppel is to prevent fraud and secure justice between parties by promotion of honesty and good faith. 
Section 121 to 123 of Bharatiya Sakshya Adhiniyam, 2023 (BSA) deals with estoppel. Section 121 lays down the general rule whereas Section 122 and 123 deals with special instances of estoppel by agreement. 
Essential Elements 
In order to bring a case within the scope of Section 121 BSA, following things are necessary: 
One party should make a representation to the other party about an existing fact as distinct from a mere promise. 
The representation must be made with the intention to be acted upon.  
The other party should accept and rely upon the aforesaid factual representation i.e. there must have been belief on the part of that other.   
There must have been action arising out of the belief i.e. the representation must have been acted upon. 

ESTOPPEL
(Under Sections 121–123, BSA 2023)

Relevant Sections
1. Section 121 – Estoppel by Representation or Conduct
2. Section 122 – Estoppel by Silence or Neglect
3. Section 123 – Estoppel by Admission in Deeds or Written Instruments
Rule:
A person cannot contradict or deny a fact which he has previously expressed, admitted, or represented if another person has reasonably relied on it.

1. Estoppel by Representation or Conduct (Section 121)
Meaning:
· Arises when a party makes a representation or behaves in a way that induces another person to reasonably act upon it.
· Prevents the party from denying the representation later.
Illustration:
· A assures B that he owns a shop. B rents it and invests in it. A cannot later deny ownership.
Case Law:
Gopal Singh v. State of Rajasthan (1980)
 Estoppel arises from conduct inducing reasonable reliance.
Essentials:
1. Representation or conduct
2. Reliance by another
3. Detriment caused by such reliance

2. Estoppel by Silence or Neglect (Section 122)
Meaning:
· Occurs when a party knows the facts but remains silent or neglects to correct a misconception, causing another party to act to their detriment.
Illustration:
· A sees B constructing a boundary on disputed land and does not object. A cannot later claim it.
Case Law:
Union of India v. Ibrahim (1974)
 Silence in face of known facts can create estoppel.
Essentials:
1. Knowledge of the true fact
2. Silence or inaction
3. Reliance and detriment to the other party

3. Estoppel by Admission in Deeds or Written Instruments (Section 123)
Meaning:
· When a fact is admitted in a written instrument or deed, the person cannot deny it later.
Illustration:
· A executes a sale deed acknowledging receipt of payment; A cannot later claim non-payment.
Case Law:
 Ram Narayan Agarwal v. State of Bihar (1983)
 Admission in written instruments is binding.
 Kishore Lal v. State of Rajasthan (1979)
Deeds create conclusive evidence of facts admitted therein.
Essentials:
1. Written instrument or deed
2. Admission of fact
3. Binding effect

Key Points for Exams
	Section
	Type of Estoppel
	Essentials
	Case Law

	121
	By Representation / Conduct
	Representation, Reliance, Detriment
	Gopal Singh v. Rajasthan (1980)

	122
	By Silence / Neglect
	Knowledge, Silence, Reliance, Detriment
	Union of India v. Ibrahim (1974)

	123
	By Admission in Deeds
	Written admission, Binding, Cannot deny
	Ram Narayan Agarwal (1983), Kishore Lal (1979)


Principle:
Estoppel prevents injustice by barring a person from denying facts, acts, or admissions on which another party has relied in good faith.


Conclusion 
The doctrine of estoppel under the Bharatiya Sakshya Adhiniyam, 2023 prevents a person from denying or contradicting a statement, act, or representation previously made by them when another person has relied upon it in good faith. It is based on the principle of fairness, honesty, and equity in judicial proceedings. Estoppel ensures consistency in conduct and protects individuals from suffering loss due to misleading representations. Thus, it acts as an important rule of evidence to maintain justice and prevent fraud or unfair advantage in courts of law.
Q4 a What are presumption? Explain presumption in Rape cases 
Presumptions under Bharatiya Sakshya Adhiniyam, 2023 and Presumption in Rape Cases
Meaning of Presumption
A presumption is a legal inference or assumption that a court draws from certain facts unless the contrary is proved. Under evidence law, presumptions help courts decide facts when direct evidence may not be available.
The Bharatiya Sakshya Adhiniyam, 2023 (BSA) recognizes three kinds of presumptions:
	Type
	Meaning

	May Presume
	Court has discretion to presume a fact

	Shall Presume
	Court must presume a fact unless disproved

	Conclusive Proof
	No evidence allowed to disprove it


These concepts are mainly contained in Section 2(1)(i) of BSA, 2023. 

Presumption in Rape Cases under BSA, 2023
The important provision is:
Section 120 — Presumption as to absence of consent in certain prosecution for rape
Statutory Provision
Section 120 provides:
In prosecution for rape under Section 64(2) of the Bharatiya Nyaya Sanhita, 2023, where sexual intercourse is proved and the woman states before the Court that she did not consent, the Court shall presume absence of consent. 

Essentials of Section 120
For the presumption to arise, the following conditions must exist:
1. Prosecution must be for rape under Section 64(2) BNS
The offence must fall under aggravated forms of rape mentioned in Section 64(2) of the Bharatiya Nyaya Sanhita, 2023.
Examples:
· Custodial rape 
· Rape by police officer 
· Rape by public servant 
· Gang rape 
· Rape during authority or dominance 

2. Sexual intercourse must be proved
The prosecution must first establish that sexual intercourse occurred.
The presumption applies only after this foundational fact is proved.

3. Woman states she did not consent
If the prosecutrix states before the court that:
“I did not consent”
then the court is legally bound to presume absence of consent.

Nature of Presumption under Section 120
The words used are:
“The Court shall presume”
Therefore, it is a mandatory rebuttable presumption.
This means:
· Court must initially presume absence of consent. 
· Burden shifts to accused to disprove it. 
· Accused may rebut by evidence or circumstances. 

Object of Section 120
The provision was introduced because:
· Consent is difficult to prove directly. 
· Victims of rape often face humiliation during trial. 
· Law seeks to protect dignity and credibility of survivors. 
It strengthens prosecution in sexual offence cases.

Relation with Earlier Law
	Indian Evidence Act, 1872
	BSA, 2023

	Section 114A
	Section 120


Section 120 is substantially the same as old Section 114A of the Indian Evidence Act.

Important Case Laws
1. State of Punjab v. Gurmit Singh
Citation:
(1996) 2 SCC 384
Principle:
The Supreme Court held that testimony of the prosecutrix is sufficient if trustworthy and does not require corroboration in every case.
The Court emphasized sensitivity in rape trials.

2. Bharwada Bhoginbhai Hirjibhai v. State of Gujarat
Citation:
(1983) 3 SCC 217
Principle:
The Court observed that ordinarily a woman would not falsely implicate someone by alleging rape because of social stigma and humiliation attached to it.
This case strengthened judicial confidence in victim testimony.

3. State of Maharashtra v. Chandraprakash Kewalchand Jain
Citation:
(1990) 1 SCC 550
Principle:
Evidence of prosecutrix stands at par with injured witness.
Conviction can be based solely on her testimony if reliable.

4. Tukaram v. State of Maharashtra
Citation:
(1979) 2 SCC 143
Importance:
This controversial judgment led to nationwide protests and ultimately resulted in insertion of Section 114A in the Evidence Act, which is now Section 120 BSA.
The law shifted burden regarding consent in certain rape cases.

5. Deepak Gulati v. State of Haryana
Citation:
(2013) 7 SCC 675
Principle:
Consent obtained under misconception or false promise is not valid consent.
Court distinguished between:
· consensual relationship, and 
· rape induced by deception. 

Burden of Proof under Section 120
Normally:
· Burden lies on prosecution. 
But after Section 120 applies:
· Burden shifts partly to accused to rebut presumption. 
However:
· Prosecution must still prove basic ingredients of offence. 

Difference between “May Presume” and “Shall Presume”
	Basis
	May Presume
	Shall Presume

	Nature
	Discretionary
	Mandatory

	Court’s duty
	May or may not presume
	Must presume

	Rebuttable
	Yes
	Yes

	Example
	Section 119 BSA
	Section 120 BSA



Critical Analysis
Advantages
· Protects rape survivors 
· Reduces evidentiary burden 
· Recognizes practical difficulty in proving non-consent 
· Promotes gender justice 
Criticism
· Some argue it weakens presumption of innocence. 
· Possibility of misuse alleged by critics. 
· Courts therefore insist on foundational facts being proved first. 

Conclusion
Presumption under Section 120 of the Bharatiya Sakshya Adhiniyam, 2023 is an important safeguard in rape prosecutions. Once sexual intercourse is proved and the victim states that she did not consent, the court shall presume absence of consent. The provision shifts the evidentiary burden to the accused and strengthens protection of women against sexual offences. It reflects the modern approach of Indian criminal jurisprudence towards victim-centric justice while still allowing the accused an opportunity to rebut the presumption.

	Presumption
	Section (BSA 2023)
	Nature
	Essentials / Conditions
	Effect / Burden of Proof
	Leading Case Laws

	Presumption of Innocence
	5
	Rebuttable
	Every accused is presumed innocent until proved guilty.
	Burden lies on the prosecution to prove guilt beyond reasonable doubt.
	State of UP v. Rajesh (1995)

	Legitimacy of Child
	127
	Rebuttable
	Child born during marriage or within 280 days after its dissolution is presumed legitimate.
	Person alleging illegitimacy must prove otherwise.
	Laxmi Narayan v. Shobha Rani (1976)

	Presumption of Dowry Death
	136
	Rebuttable
	Death of a woman within 7 years of marriage due to burns or bodily injury.
	Presumes culpability of husband / relatives; accused must prove otherwise.
	Rajesh & Anr v. State of Haryana (2000)

	Presumption in Rape Cases
	125
	Rebuttable
	Sexual intercourse proved and woman states lack of consent.
	Court presumes intercourse without consent; accused must prove consent.
	State of Punjab v. Gurmit Singh (1996), Vijay Kumar v. Haryana (2003)



Problem Solving 
Q4b A person is charged with ticketless travelling in a train. in this case on whom does burden of proof lies

Under the general rule of criminal jurisprudence, the prosecution must prove the guilt of the accused. However, in cases involving railway ticket offences, once the prosecution proves that the accused was travelling in the train, the burden shifts to the accused to prove that he possessed a valid ticket or authority to travel.
Relevant Provisions of BSA, 2023
Section 104 — Burden of proving fact especially within knowledge
This section provides:
When any fact is especially within the knowledge of any person, the burden of proving that fact is upon him.
This provision corresponds to old Section 106 of the Indian Evidence Act, 1872.

Application to Ticketless Travelling
In railway prosecutions:
· The prosecution can prove: 
· the accused was travelling in the train, 
· he was asked to produce a ticket, 
· he failed to do so. 
But whether the accused actually possessed a valid ticket is a fact especially within his personal knowledge.
Therefore:
· burden shifts to accused to prove possession of a valid ticket. 

Legal Position
Initial Burden — On Prosecution
The prosecution must first establish:
1. The accused was travelling in the train. 
2. Ticket examiner demanded ticket. 
3. Accused failed to produce it. 
Once these facts are proved, Section 104 applies.

Subsequent Burden — On Accused
The accused must then prove:
· that he had purchased a valid ticket, 
· or had lawful authority to travel. 
This is because such fact is especially within his knowledge.

Important Case Law
Shambhu Nath Mehra v. State of Ajmer
Citation:
AIR 1956 SC 404
Principle:
The Supreme Court explained the scope of the rule relating to facts especially within knowledge.
The Court held:
Section 106 (now Section 104 BSA) applies to facts which are especially within the knowledge of the accused and impossible or difficult for prosecution to prove.
The prosecution is not required to prove impossible negatives.
Relevance:
In ticketless travel cases, possession of ticket is especially within knowledge of traveller.

Collector of Customs v. D. Bhoormull
Citation:
(1974) 2 SCC 544
Principle:
Where facts are especially within knowledge of a person, lighter burden lies on prosecution and burden shifts to accused.
The Supreme Court observed:
Absolute proof is not required where special knowledge lies with accused.
Relevance:
Supports shifting burden regarding possession of ticket.

State of West Bengal v. Mir Mohammad Omar
Citation:
(2000) 8 SCC 382
Principle:
Section 106 does not relieve prosecution entirely, but applies after prosecution establishes foundational facts.
Relevance:
Railway authorities must first prove travelling without producing ticket.

Illustration under Section 104 BSA
A passenger is found travelling in an express train.
The Ticket Examiner asks for ticket.
Passenger fails to produce one.
The railway prosecution proves:
· his presence in train, 
· demand for ticket, 
· non-production of ticket. 
Now:
· if passenger claims he had a valid ticket, 
· burden lies on him to prove it. 

Position under Railway Law
Under railway laws also:
· passenger is expected to produce ticket on demand. 
· failure creates presumption of unauthorized travel. 
Thus BSA and railway law operate together.
Q4 b  A was the wife of B . Two months after the death of B , she marries C. Five months after the marriage a son D is born to A. Discuss the legitimacy of the child .

Legitimacy of Child D under Bharatiya Sakshya Adhiniyam, 2023
Relevant Provision
The issue of legitimacy of a child born during marriage is governed by:
Section 116 of the Bharatiya Sakshya Adhiniyam, 2023
(corresponding to Section 112 of the Indian Evidence Act, 1872)
This section provides:
A child born during the continuance of a valid marriage, or within 280 days after dissolution of marriage, the mother remaining unmarried, shall be conclusive proof that the child is the legitimate child of that man.
However, this presumption can be displaced if it is proved that the parties had no access to each other during the relevant period.

Facts of the Problem
· A was wife of B. 
· B died. 
· After 2 months, A married C. 
· After 5 months of marriage with C, a son D was born. 
Thus:
· Total time between death of B and birth of D: 
· 2 months + 5 months = 7 months (approximately 210 days). 
A normal human gestation period is around 280 days.
Therefore, conception likely occurred during the subsistence of marriage between A and B.

Legal Analysis
Under Section 116 BSA:
A child born:
· during valid marriage, or 
· within 280 days after dissolution of marriage, 
is conclusively presumed legitimate child of husband, provided mother remains unmarried during that period.
Although A remarried within 280 days, the important consideration is:
· whether D could have been conceived during marriage with B. 
Since D was born only 7 months after B’s death, it strongly indicates conception during A’s marriage with B.
Hence:
· D will ordinarily be presumed to be legitimate child of B. 
The fact that A remarried C does not automatically make D the child of C because:
· child was born only 5 months after marriage with C, 
· making conception before marriage with C highly probable. 
\
Nature of Presumption
The presumption under Section 116 is:
“Conclusive Proof”
This means:
· no evidence can ordinarily be given to disprove legitimacy,
except proof of: 
· non-access between husband and wife. 
Thus, unless it is proved that:
· B had no access to A during relevant period,
D will be treated as legitimate child of B. 
\
Important Case Laws
1. Goutam Kundu v. State of West Bengal
Citation:
(1993) 3 SCC 418
Principle:
The Supreme Court held:
· Section 112 (now Section 116 BSA) creates strong presumption of legitimacy. 
· Burden lies heavily on person who challenges legitimacy. 
Court also stated:
Mere balance of probabilities is insufficient.
\
2. Kamti Devi v. Poshi Ram
Citation:
(2001) 5 SCC 311
Principle:
Presumption of legitimacy can be displaced only by strong evidence of non-access.
Even DNA evidence cannot lightly rebut statutory presumption unless non-access is proved.
\
3. Banarsi Dass v. Teeku Dutta
Citation:
(2005) 4 SCC 449
Principle:
Law strongly favors legitimacy of children to protect their social status.
Courts avoid bastardizing a child unless compelling evidence exists.
\
4. Nandlal Wasudeo Badwaik v. Lata Nandlal Badwaik
Citation:
(2014) 2 SCC 576
Principle:
Where scientific evidence like DNA test conclusively disproves paternity, it may prevail over statutory presumption.
However, strong proof is required.



Conclusion
Under Section 116 of the Bharatiya Sakshya Adhiniyam, 2023, child D will be presumed to be the legitimate child of B because he was born within 280 days of the dissolution of marriage between A and B, and conception likely occurred during their valid marriage. The presumption is one of conclusive proof and can be rebutted only by proving non-access between A and B during the relevant period. Therefore, unless such proof is given, D shall be regarded in law as the legitimate son of B.

Q5  a Who is a competent witness ?

Competency of witness

Introduction
The concept of a witness is fundamental to the Indian judicial system. The truth in most legal disputes—especially in criminal trials—is ascertained largely through witness testimonies. Under the Bharatiya Sakshya Adhiniyam (BSA), 2023, Sections 124 to 139 comprehensively lay down the provisions regarding witnesses—who can testify, how testimony should be given, and the examination process.
Definition and Meaning of Witness
A witness is someone who provides testimony under oath or affirmation in a legal proceeding. Their statement becomes evidence that courts consider during the trial. A witness may give oral evidence or produce documentary evidence.
Competency of Witnesses
Section 124 – Competency of Witnesses
“All persons shall be competent to testify unless the Court considers that they are prevented from understanding the questions or from giving rational answers due to tender years, extreme old age, disease, or other similar cause.”
Key Elements:
· The presumption is in favor of competency.
· The onus lies on the party challenging the competency.
· Age, gender, profession, or relationship with the parties do not disqualify someone from testifying.
Case Law:
· Rameshwar v. State of Rajasthan, AIR 1952 SC 54
The Supreme Court held that a child of tender age is not incompetent per se. If the court is satisfied that the child understands the questions and can give rational answers, the testimony is admissible.
2. Witness Not Excluded by Relationship or Interest
There is no restriction on a person being a witness on the ground of:
· Being related to the accused or victim.
· Having an interest in the outcome.
Case Law:
· State of Rajasthan v. Smt. Kalki, AIR 1981 SC 1390
The Court upheld that a related witness is not an interested witness, and their testimony cannot be discarded merely on the basis of relationship.
3. Child Witness
A child may be a competent witness if the court finds him capable of understanding questions and providing rational answers.
Case Law:
· Dattu Ramrao Sakhare v. State of Maharashtra, AIR 1997 SC 2494
The Supreme Court observed that the testimony of a child witness should be evaluated cautiously. However, if found credible, it can be the basis of conviction.
4. Dumb Witness (Witness Who Cannot Speak)
Section 126 – Dumb Witnesses
A person unable to speak can give evidence in writing or via signs, such as gestures. This evidence is considered oral evidence if made in the court’s presence.
Case Law:
· State of Rajasthan v. Darshan Singh, AIR 2012 SC 1973
The Court held that evidence through gestures or writing by a mute witness is admissible, provided they are capable of making their intentions known and are intelligible.
5. Oath by Witness
Section 129 – Oath by Witness
Every witness must give testimony under oath or affirmation, except where exempted by law.
Note:
A testimony given without oath is not necessarily invalid but may affect the weight of the evidence.
6. Examination of Witnesses
Section 135 – Order of Examination:
Witnesses are examined in the following order:
1. Examination-in-Chief by the party who calls the witness.
2. Cross-Examination by the adverse party.
3. Re-Examination (if required) by the calling party.
Section 136 – Leading Questions:
· Leading questions are not allowed in examination-in-chief.
· Allowed during cross-examination.
Case Law:
· Tahsildar Singh v. State of UP, AIR 1959 SC 1012
The court emphasized that the relevancy and permissibility of leading questions must be judged by the presiding judge and the context of the examination.
7. Hostile Witness
A hostile witness is one who resiles from their earlier statement or shows hostility to the party that called them.
Case Law:
· Sat Paul v. Delhi Administration, AIR 1976 SC 294
The Supreme Court held that merely declaring a witness hostile does not render the entire testimony useless. Parts of the statement can still be relied upon if corroborated by other evidence.
8. Number of Witnesses
Section 134 of BSA (formerly Section 134 of IEA):
“No particular number of witnesses is required to prove any fact.”
Case Law:
· Vadivelu Thevar v. State of Madras, AIR 1957 SC 614
The Court classified witnesses into:
· Wholly reliable
· Wholly unreliable
· Neither wholly reliable nor unreliable
A conviction can be based on the testimony of a single wholly reliable witness.
9. Privileged Communications
Sections 127–128 deal with privileged communications, which include:
· Communications between spouses.
· Professional communications (e.g., advocate-client privilege).
Case Law:
· M.C. Verghese v. T.J. Ponnan, AIR 1970 SC 1876
The Court observed that Section 127 prohibits compelling a spouse to disclose any communication made during marriage unless voluntarily offered.
Conclusion
The law relating to witnesses under the Bharatiya Sakshya Adhiniyam, 2023 plays a vital role in ensuring that evidence is gathered and presented in a just, rational, and inclusive manner. The BSA’s approach is inclusive and flexible, allowing individuals from all walks of life—children, disabled persons, related persons—to testify, provided they meet the test of competency.
Courts have consistently reinforced the importance of witness credibility over numbers, and through numerous judgments, have broadened the understanding of who can be a reliable witness. It is the quality and credibility of the testimony—not the quantity—that upholds the cause of justice.
Q5 a State the rules regarding to examination in chief , cross examination and re examination 
Examination-in-Chief, Cross-Examination and Re-Examination under the Bharatiya Sakshya Adhiniyam, 2023 (BSA)
The law relating to examination of witnesses under the Bharatiya Sakshya Adhiniyam, 2023 is mainly contained in Sections 142 to 154 (corresponding to Sections 137–154 of the Indian Evidence Act, 1872).
The three stages are:
1. Examination-in-chief 
2. Cross-examination 
3. Re-examination 
These stages are fundamental to the law of evidence and ensure a fair trial.

I. Statutory Provisions under BSA, 2023
1. Meaning of Examination of Witnesses — Section 142 BSA
Section 142 provides:
· Examination by the party calling the witness → Examination-in-chief 
· Examination by the adverse party → Cross-examination 
· Examination by the party calling the witness after cross-examination → Re-examination 

II. Order of Examination — Section 143 BSA
Section 143 lays down the sequence:
1. Examination-in-chief 
2. Cross-examination 
3. Re-examination 
It further provides:
· Examination-in-chief and cross-examination must relate to relevant facts 
· Cross-examination is not confined to matters stated in examination-in-chief 
· Re-examination is confined to explaining matters arising in cross-examination 
· If new matter is introduced in re-examination with court permission, the opposite party gets a right of further cross-examination 

III. Examination-in-Chief
Meaning
Examination-in-chief means examination of a witness by the party who calls him.
Its object is:
· To place before the court all relevant facts supporting the case of the party calling the witness. 
· To enable the witness to narrate facts favorable to that party. 

Important Rules Governing Examination-in-Chief
1. Questions must relate to relevant facts
Under Section 143(2), examination-in-chief must relate only to relevant facts.

2. Leading Questions Generally Not Allowed
Under Section 146 BSA:
A leading question suggests the answer expected by the person asking it.
Example:
“You saw the accused stabbing the victim, didn’t you?”
Such questions are ordinarily prohibited in examination-in-chief unless permitted by the court. 

3. Exceptions Where Leading Questions Are Allowed
Court may permit leading questions regarding:
· Introductory matters 
· Undisputed matters 
· Matters already sufficiently proved 
Example:
· Name 
· Address 
· Occupation 

Nature and Scope
The witness gives his version voluntarily and narratively.
The party calling him cannot:
· Put suggestive questions 
· Coach the witness 
· Impeach his own witness ordinarily 

Hostile Witness
If the witness turns adverse, the court may permit the party calling him to cross-examine him under Section 154 BSA.
Important Cases
1. Sat Paul v. Delhi Administration
Held:
· A party may cross-examine its own witness if he becomes hostile. 
· Evidence of hostile witness is not completely rejected; the reliable portion may still be relied upon. 
2. Koli Lakhmanbhai Chanabhai v. State of Gujarat
Held:
· Merely because a witness is declared hostile does not make his testimony wholly inadmissible. 

IV. Cross-Examination
Meaning
Cross-examination means examination of a witness by the adverse party.
It is considered the most effective method for discovering truth.
Object of Cross-Examination
· To test veracity 
· To discover identity and position 
· To shake credibility 
· To expose inconsistencies 
· To reveal bias or motive 
· To impeach credit 

Scope of Cross-Examination
Section 143(2) BSA
Cross-examination need not be confined to matters stated in examination-in-chief. 
Thus, wider latitude is given.

Questions Permissible in Cross-Examination
Under Sections 147–153 BSA
The witness may be questioned regarding:
· Veracity 
· Character 
· Position in life 
· Previous statements 
· Conduct 
· Bias 
· Motive 

Leading Questions in Cross-Examination
Under Section 146(4) BSA:
Leading questions are freely permissible in cross-examination. 
Reason:
· Cross-examination is adversarial in nature. 

Important Principles of Cross-Examination
1. Right of Cross-Examination is Valuable
Denial of cross-examination amounts to violation of natural justice.
Case:
State of Kerala v. K.T. Shaduli Grocery Dealer
Held:
· Opportunity of cross-examination is part of fair hearing. 

2. Evidence Not Cross-Examined May Be Accepted
If a witness is not cross-examined on a material point, the court may presume acceptance of that statement.
Case:
Browne v. Dunn
Principle:
· A party must confront the witness with contradictory suggestions during cross-examination. 
Indian courts frequently follow this principle.

3. Previous Statements Can Be Used
Contradictions may be proved using previous statements.
Important Case:
Tahsildar Singh v. State of Uttar Pradesh
Held:
· Procedure for contradicting a witness with previous statements must be strictly followed. 

4. Cross-Examination is Essential to Test Credibility
Important Case:
Kartar Singh v. State of Punjab
Held:
· Cross-examination is one of the most important safeguards for ensuring fair trial. 

Matters Affecting Credit of Witness
Under Sections 149–153 BSA, questions may be asked to:
· Injure character 
· Test credibility 
· Expose immoral conduct 
· Reveal bias 
But court has discretion to disallow indecent or scandalous questions unless directly related to facts in issue.

Cross-Examination of Character Witness
Character witness may also be cross-examined regarding:
· Sources of information 
· Grounds of opinion 

Failure to Cross-Examine
Case:
Sarwan Singh v. State of Punjab
Held:
· Failure to challenge testimony in cross-examination may amount to acceptance of truth of that statement. 

V. Re-Examination
Meaning
Re-examination means examination of a witness by the party calling him after cross-examination.

Object of Re-Examination
The purpose is:
· To explain ambiguities 
· Clarify inconsistencies 
· Remove doubts created in cross-examination 
It is not meant to fill gaps in evidence.

Scope of Re-Examination
Under Section 143(3) BSA:
· Re-examination must be confined to matters referred to in cross-examination. 
· New matter may be introduced only with permission of the court. 
· Opposite party gets right of further cross-examination on such new matter. 

Important Principles
1. Limited Scope
Re-examination cannot be used:
· To introduce entirely fresh evidence without permission 
· To repair fatal defects intentionally omitted earlier 

2. Clarificatory Nature
It is explanatory and not substantive expansion.
Case:
Rammi v. State of Madhya Pradesh
Held:
· Re-examination is primarily for clarification of matters arising from cross-examination. 

3. Court’s Permission Necessary for New Matter
If new facts are introduced:
· Court permission is mandatory 
· Adverse party gets right to cross-examine again 
This protects fairness.
Short Notes 
Q5b Child Witness 

Child Witness under Bharatiya Sakshya Adhiniyam (BSA) 2023
Relevant Sections
· Section 121 & 122, BSA 2023 – Competency of witnesses, including children.
· Section 123, BSA 2023 – Interest in the case does not affect competency.

Definition / Meaning
A child witness is a person below the age of 18 years (or as recognized by law) who is called to give evidence in a case.
Competency depends not on age but on the ability to understand questions and give rational answers.

Key Provisions / Rules
1. Competency (Sec. 121 & 122)
· Children may testify if they can comprehend questions and communicate facts coherently.
· Court may examine them carefully to ensure understanding.
2. Interest in Case (Sec. 123)
· Even if related to a party, a child is competent if able to give rational answers.
3. Protection & Procedure
· Court may simplify questions and provide supportive environment to elicit evidence.

Leading Case Law
· State of U.P. v. Rajesh (1995) – A child witness is competent if capable of understanding questions and narrating facts intelligibly.
· R v. Pritchard (1836) – Competency depends on mental capacity to understand questions, not age alone.




 Q5 b Leading Questions


Leading Questions under Bharatiya Sakshya Adhiniyam (BSA) 2023
Relevant Section
· Section 146, BSA 2023 – Defines leading questions and prescribes rules for their use in court.

Definition
A leading question is a question that suggests the answer to the witness or puts words into the witness’s mouth.
Example: “You saw the accused steal the money, didn’t you?” – suggests the answer.

Rules under BSA 2023
1. Prohibited in Examination-in-Chief & Re-Examination
· Except with court’s permission for introductory or undisputed facts.
2. Allowed in Cross-Examination
· Used to test credibility, expose bias or contradictions.
3. Court Discretion
· Judge may permit leading questions if necessary for clarity or to assist witness.

Case Law
· K.K. Verma v. State of U.P. (1978) – Leading questions are not allowed in examination-in-chief; allowed in cross-examination.
· State of Maharashtra v. Dr. Praful B. Desai (2003) – Courts can allow leading questions in exceptional circumstances to elicit truth or clarity.
PROBLEM SOLVING 

1. X is hit by a speedy vehicle and severely injured . Y has deposed that he saw the speedy vehicle but not the accident and X has explained him about the accident . Is this statement relevant
Yes, the statement may be relevant, but its admissibility depends upon when and under what circumstances X explained the accident to Y. Under the Bharatiya Sakshya Adhiniyam, 2023 (BSA), this issue is primarily governed by the doctrine of Res Gestae under Section 4 BSA and the rules relating to hearsay evidence.

Relevant Legal Issue
X was hit by a speedy vehicle.
· Y saw the speeding vehicle.
· Y did not see the actual accident.
· X later narrated the accident to Y.
Question:
Whether the statement made by X to Y is relevant and admissible under BSA, 2023?

I. General Rule — Hearsay Evidence is Inadmissible
Normally, evidence given by Y regarding what X told him is hearsay evidence.
Hearsay means:
A statement made by a person not directly perceived by the witness but communicated to him by another.
Since Y did not personally witness the accident, his testimony about the accident is generally inadmissible unless it falls within an exception.

II. Relevant Provision — Section 4 BSA, 2023 (Res Gestae)
Section 4 BSA corresponds to Section 6 of the old Indian Evidence Act.
It states in substance that:
Facts which, though not in issue, are so connected with a fact in issue as to form part of the same transaction are relevant.
This is known as the doctrine of Res Gestae.
The principle admits statements that are:
· spontaneous,
· contemporaneous,
· closely connected with the occurrence,
· leaving no scope for fabrication.

III. Application to the Present Problem
Scenario 1 — If X immediately explained the accident to Y
If:
· X made the statement immediately after the accident,
· while under stress or shock,
· and the statement formed part of the same transaction,
then the statement becomes relevant under Section 4 BSA.
In such case:
· Y may testify about what X told him,
· because it forms part of the same transaction.
Thus, it becomes an exception to hearsay.

IV. Doctrine of Res Gestae
The doctrine is based on spontaneity and immediacy.
The statement must be:
· substantially contemporaneous with the occurrence,
· not a narrative of a past event after deliberation.
If there is time for concoction, the statement loses evidentiary value.

V. Important Case Laws
1. Ratten v. The Queen
Facts
A woman telephoned police saying:
“Get me the police please.”
Moments later she was shot dead.
Held
The statement was admissible as part of the transaction because it was made contemporaneously with the event.
Principle
Spontaneous statements made under stress of excitement are relevant.
This case is a leading authority on res gestae.

2. Sukhar v. State of Uttar Pradesh
Held
Statements made immediately after the occurrence by the injured person are admissible under the doctrine of res gestae.
The Supreme Court observed:
The statement must be instinctive and contemporaneous, not a narrative after reflection.

3. Gentela Vijayavardhan Rao v. State of Andhra Pradesh
Held
There must be:
· proximity of time,
· continuity of action,
· and continuity of purpose.
If the statement is separated by interval sufficient for fabrication, it is not admissible under res gestae.
This is the leading Indian authority on Section 6/Section 4 res gestae.

4. Bishna v. State of West Bengal
Held
Statements accompanying the incident or immediately connected with it are admissible.
The Court emphasized spontaneity.

VI. Scenario 2 — If X explained the accident after considerable time
If:
· X narrated the incident after several hours/days,
· after reflection,
· or in a detailed narrative form,
then the statement does not form part of the same transaction.
In that case:
· Y’s testimony becomes hearsay,
· and is generally inadmissible.

VII. Additional Relevance of Y Seeing the Speeding Vehicle
Y’s own observation that:
he saw a speedy vehicle
is direct evidence and is independently relevant under the provisions relating to oral evidence because:
· he personally perceived that fact.
However:
· Y cannot testify about the actual accident unless admissible through Section 4 BSA or another exception.

VIII. Legal Analysis
Admissible Portion
Y may validly depose:
· that he saw a speeding vehicle,
· that X was injured,
· and that X immediately made a spontaneous statement regarding the accident.

Inadmissible Portion
If X’s statement was:
· delayed,
· reflective,
· or narrative after deliberation,
then it becomes hearsay and is inadmissible.

IX. Conclusion
The statement made by X to Y regarding the accident is relevant under Section 4 of the Bharatiya Sakshya Adhiniyam, 2023 only if it was made:
· immediately or contemporaneously with the accident,
· under the stress of excitement,
· and forms part of the same transaction.
In that situation, it is admissible under the doctrine of Res Gestae as an exception to hearsay.
However, if the statement was made after significant delay or after opportunity for reflection, it becomes hearsay and is not admissible.
The leading authorities are:
· Ratten v. The Queen
· Gentela Vijayavardhan Rao v. State of Andhra Pradesh
· Sukhar v. State of Uttar Pradesh
· Bishna v. State of West Bengal




2. The question is whether A was a legitimate son of B Does the fact that A was treated as such by the members of the family relevant?
Yes. The fact that A was treated as the legitimate son of B by the members of the family is a relevant fact under the Bharatiya Sakshya Adhiniyam, 2023 (BSA).
This is covered under the provisions relating to opinion as to relationship.

Relevant Provision — Section 50 BSA, 2023
Section 50 BSA corresponds to Section 50 of the Indian Evidence Act, 1872.
It provides in substance:
When the Court has to form an opinion as to the relationship of one person to another, the opinion expressed by conduct of any person who, as a member of the family or otherwise, has special means of knowledge on the subject, is a relevant fact.
Thus, in questions of:
· legitimacy, 
· marriage, 
· adoption, 
· relationship, 
· family status, 
the conduct and opinion of family members become relevant.

Application to the Present Problem
The issue is:
Whether A is the legitimate son of B.
The fact that:
· family members treated A as B’s legitimate son, 
· acknowledged him as such, 
· accepted him socially and domestically, 
is relevant under Section 50 BSA.
This is because:
· family members possess special means of knowledge regarding family relationships, 
· and their conduct reflects their opinion regarding legitimacy. 

Nature of Evidence under Section 50
The section makes relevant:
1. Opinion 
2. Expressed by conduct 
3. Of persons having special knowledge 
Examples of relevant conduct:
· calling A the son of B, 
· introducing him as such, 
· allowing inheritance rights, 
· performance of family ceremonies, 
· entries in family records, 
· maintenance and upbringing as son. 

Important Limitation
The section does not make mere gossip or general reputation admissible independently.
The opinion must be:
· expressed through conduct, 
· by persons having special means of knowledge. 

Important Case Laws
1. Dolgobinda Paricha v. Nimai Charan Misra
Held
The Supreme Court held:
· “Opinion” under Section 50 means opinion manifested by conduct. 
· Mere assertion without conduct is insufficient. 
The Court emphasized that:
conduct indicating recognition of relationship is relevant.
This is the leading case on Section 50.

2. Smt. Sitaji Bai v. Ramchandra
Held
Family treatment and recognition are relevant in determining legitimacy and relationship.

3. Krishnabai v. Shripat Narayan
Held
Conduct of family members acknowledging status is admissible evidence regarding legitimacy.

Distinction from Hearsay
Normally, statements of others are hearsay.
However, Section 50 creates a statutory exception because:
· relationship matters are often proved through family conduct and reputation. 
Thus:
· family behavior, 
· acknowledgment, 
· and recognition
become relevant evidence. 

Illustrative Examples
The following facts may be relevant:
· A was always introduced as B’s son. 
· A participated in family ceremonies as son. 
· Relatives recognized A as heir. 
· School or religious records maintained by family mention B as father. 
· B maintained and educated A as his legitimate child. 

Evidentiary Value
Though relevant, such evidence is:
· not conclusive, 
· only corroborative. 
The court may also consider:
· birth records, 
· marriage proof, 
· DNA evidence, 
· documentary evidence, 
· admissions. 

Conclusion
Yes, the fact that A was treated as the legitimate son of B by members of the family is a relevant fact under Section 50 of the Bharatiya Sakshya Adhiniyam, 2023, because it is an opinion as to relationship expressed by conduct of persons having special means of knowledge.
The leading authority is:
· Dolgobinda Paricha v. Nimai Charan Misra 
Therefore, family recognition and conduct are admissible and relevant in determining legitimacy, though not conclusive proof by themselves.



3. A a client says to B an Advocate I wish to Murder C on which i request you defend me . Is this communication protected from disclosure?

No. This communication is not protected from disclosure under the Bharatiya Sakshya Adhiniyam, 2023 (BSA).

Relevant Provision — Professional Communications
The rule regarding professional communication between advocate and client is contained in Section 132 BSA, 2023 (corresponding to Section 126 of the Indian Evidence Act, 1872).
Section 132 generally protects:
· communications between advocate and client,
· documents disclosed in professional employment,
· legal advice given by advocate.
This is known as professional privilege or advocate–client privilege.

Exception to the Rule
The privilege does not apply where:
1. the communication is made in furtherance of an illegal purpose, or
2. the advocate observes facts showing that a crime or fraud has been committed after employment.

Application to the Present Problem
A says to B (Advocate):
“I wish to murder C; therefore defend me.”
This communication shows:
· intention to commit a future crime,
· namely murder.
The communication is made:
· in contemplation of an illegal act,
· and in furtherance of an illegal purpose.
Therefore, it falls within the statutory exception to professional privilege.
Hence:
· B is not bound to keep it secret,
· and the communication is not protected from disclosure.

Legal Principle
The law protects:
· communications regarding past acts,
· requests for legal defence,
· confidential legal advice.
But the law does not protect:
· communications intended to facilitate future crimes.
The advocate–client privilege cannot be used as a shield for criminal designs.

Distinction Between Past Crime and Future Crime
Protected Communication
Example:
“I have already committed murder; please defend me.”
This is privileged because:
· the crime is already completed,
· the client seeks legal defence.

Not Protected
Example:
“I intend to commit murder; help me.”
This is not privileged because:
· it concerns future illegal conduct,
· and seeks assistance connected with the offence.

Important Case Laws
1. Queen-Empress v. Donelly
Principle
Communications made in furtherance of illegal purpose are not privileged.

2. R v. Cox and Railton
Held
Professional privilege does not extend to communications:
made for the purpose of committing crime or fraud.
This is the leading authority on the “crime-fraud exception.”

3. M. Y. Shareef v. Judges of the Nagpur High Court
Held
An advocate’s duty to the court and justice overrides participation in illegality.

Conclusion
The communication made by A to B is not protected from disclosure under Section 132 of the Bharatiya Sakshya Adhiniyam, 2023, because it is a communication made in furtherance of an illegal purpose, namely the proposed murder of C.
Therefore:
· advocate-client privilege does not apply,
· and the advocate may disclose the communication if required.
The leading authority is:
· R v. Cox and Railton
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