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Unit-1 
 

Question 1: Define the term "Promoter." Discuss in detail the 

legal position, duties, and liabilities of a promoter during the 

pre-incorporation stage of a company. 

Synopsis 
• Introduction 

• Statutory Definition of a Promoter 

• Judicial Definition 

• Legal Position of a Promoter during the Pre-Incorporation Stage 

• Fiduciary Duties of a Promoter 

• Liabilities of a Promoter 

• Position of Pre-Incorporation Contracts in India 

• Conclusion 

Introduction 
An incorporated company does not come into existence automatically. Before registration, it 

requires a human brain to conceive the commercial idea, assess its feasibility, gather 

preliminary resources, and draft the essential legal paperwork. The individual who takes these 

initial steps is called a promoter. They act as the operational bridge between a mere business 

idea and a fully formed legal corporate entity. 

Statutory Definition of a Promoter 
The Indian legal framework formally defines this role under Section 2(69) of the Companies 

Act, 2013. According to this section, a promoter means a person: 

1. Named in Prospectus/Annual Return: Who has been explicitly named as a promoter 

in a prospectus issued by the company, or is identified by the company in its annual 

return under Section 92. 

2. Central Control: Who has direct or indirect control over the affairs of the company, 

whether in the capacity of a shareholder, director, or otherwise. 

3. Directing Hand: In accordance with whose advice, directions, or instructions the 

Board of Directors of the company is accustomed to act. 

Statutory Exception: This definition expressly excludes individuals who act merely in a 

professional capacity. Therefore, a lawyer who drafts the Memorandum or a Chartered 

Accountant who audits initial accounts for a fee is not a promoter. 



Judicial Definition 
Because the statutory definition is broad, courts look at the actual functions performed by the 

individual. In the classic English case of Twycross v. Grant (1877), Cockburn CJ defined a 

promoter as: 

"One who undertakes to form a company with reference to a given project and to set it going, 

and who takes the necessary steps to accomplish that purpose." 

Similarly, in Lydney and Wigpool Iron Ore Co. v. Bird (1886), the court observed that 

promotion is a matter of business fact, not a technical word of law. If a person plays an active 

part in bringing the company into existence, they are a promoter. 

Legal Position during the Pre-Incorporation Stage 
The phrase "pre-incorporation stage" refers to the period before the Registrar of Companies 

issues the Certificate of Incorporation. During this phase, the company is a legal non-entity. 

This creates a unique legal paradox regarding the promoter's position: 

• The Promoter is Not an Agent: Under the Law of Agency, a principal must exist when 

a contract is signed. Since the company is not yet born, it cannot appoint an agent. 

Therefore, the promoter cannot sign contracts on behalf of the company as an agent. 

• The Promoter is Not a Trustee: A trust requires an active beneficiary and existing 

trust property. A non-existent company cannot act as a beneficiary. 

• The Fiduciary Status: The law resolves this dilemma by declaring that a promoter 

stands in a Fiduciary Position ($uberrimae$ $fidei$ — meaning a relationship based on 

the utmost good faith) toward the unborn company and its future investors. 

Because they hold the future company's destiny in their hands, equity demands that they do not 

abuse this position for personal greed. 

Fiduciary Duties of a Promoter 
Flowing from this fiduciary position, the law imposes two strict duties on every promoter: 

1. Duty Not to Make Secret Profits 

A promoter is fully entitled to make a legitimate profit from setting up a company. However, 

that profit must not be secret. If a promoter sells their own land to the newly formed company, 

they must disclose their personal interest and the exact profit margin to: 

• An independent Board of Directors; or 

• The entire body of prospective shareholders. 

2. Duty of Full Disclosure of Material Facts 

The promoter must give a full, honest account of all transactions, contracts, and expenses 

incurred during the setup phase. 



• Landmark Case: Erlanger v. New Sombrero Phosphate Co. (1878) 

o Facts: Erlanger led a syndicate that bought a mining lease for £55,000. He then 

formed a new company and sold this exact lease to the company for £110,000 

through a puppet board of directors he controlled. He did not disclose his 

massive profit. 

o Judgment: The House of Lords held that since the promoter had failed to make 

a full disclosure to an independent board, his fiduciary duty was breached. The 

company was fully entitled to cancel the contract and get its money back. 

Liabilities of a Promoter 
Given their exposure during this un-incorporated phase, promoters face significant statutory 

and civil liabilities: 

1. Personal Liability on Pre-Incorporation Contracts 

Under common law, since a company cannot ratify a contract signed before its birth, the 

promoter remains personally liable to fulfill the contract or pay damages if it falls through. This 

is because the third party signed the contract relying on a human being, not a corporate 

phantom. 

2. Liability for Misstatements in the Prospectus 

Under Section 35 of the Companies Act, 2013, if a promoter includes false, misleading, or 

deceptive statements in a prospectus to lure public investment, they face severe consequences: 

• Civil Liability: They must personally compensate every investor who suffered 

financial loss by relying on that prospectus. 

• Criminal Liability (Section 34 & 447): They can be prosecuted for criminal fraud, 

carrying mandatory imprisonment and heavy financial penalties. 

3. Liability during Liquidation (Winding Up) 

Under Section 339, if a company goes into liquidation and it is proven that a promoter 

fraudulently misapplied corporate funds, retained assets, or committed a breach of trust, the 

court can pass an order forcing the promoter to personally reimburse the liquidator. 

Position of Pre-Incorporation Contracts in India 

In India, the harsh common-law rule that made promoters permanently liable for preliminary 

contracts has been modified by legislation. Under Sections 15(h) and 19(e) of the Specific 

Relief Act, 1963, a pre-incorporation contract can be enforced by or against a company if: 

• The contract was entered into by the promoter for the explicit purposes of the company. 

• The contract is warranted by the terms of the company's incorporation documents. 

• The company explicitly adopts the contract after incorporation and communicates this 

adoption to the third party. 



If the company adopts the contract, the liability shifts entirely to the corporate entity, and the 

promoter is released from personal exposure. If the company rejects it, the promoter remains 

personally liable. 

Conclusion 

A promoter plays an indispensable role in institutionalizing modern commerce. Because they 

wield absolute control over an unborn entity, the law balances their power by treating them as 

fiduciaries. This ensures that while they are rewarded for their entrepreneurial initiative, they 

are held personally accountable for any acts of deception, secret profiteering, or statutory non-

compliance. 

Question 2: Explain the step-by-step statutory process for the 

incorporation of a company. What are the distinct legal advantages and 

disadvantages of an incorporated entity? 

Synopsis 

• Introduction 

• Step-by-Step Statutory Process of Incorporation 

• Distinct Legal Advantages of Incorporation 

• Distinct Legal Disadvantages of Incorporation 

• Conclusion 

Introduction 

Incorporation is the formal legal process by which an association of persons transforms into a 

distinct corporate entity. Under the Indian legal system, this process is governed exclusively 

by the Companies Act, 2013 and administered online via the Ministry of Corporate Affairs 

(MCA) portal. Incorporation acts as a legal birth certificate, granting an artificial entity its own 

independent status in the eyes of the law. 

Step-by-Step Statutory Process of Incorporation 

The modern incorporation framework is completely digitized through an integrated electronic 

system known as SPICe+ (Simplified Proforma for Incorporating Company Electronically 

Plus). 

Step 1: Name Reservation (SPICe+ Part A) 

The promoters must first choose a unique name for the proposed company. The name must 

comply with Section 4(2) of the Act, meaning it must not be identical or too similar to an 

existing company name or registered trademark. The application is filed online via Part A of 

the SPICe+ form. Once verified, the Registrar of Companies (RoC) reserves the name for a 

period of 20 days. 



Step 2: Drafting of Constitutional Documents 

The promoters must draft the twin constitutional pillars of the company: 

• Memorandum of Association (MoA) [Section 4]: This is the ultimate charter of the 

company. It contains five mandatory clauses: Name, Registered Office State, Objects 

(purpose of the company), Liability (limited), and Capital Structure. It defines the outer 

legal boundaries of what the company can do. 

• Articles of Association (AoA) [Section 5]: This is the internal rulebook or bylaws. It 

contains regulations governing internal management, such as how board meetings are 

called, how shares are transferred, and how directors are appointed. 

Step 3: Filing the Integrated Incorporation Form (SPICe+ Part B) 

Once the name is secured, the promoters fill out Part B of the SPICe+ form. This single form 

serves as a multi-window application to obtain: 

• Application for incorporation of the company. 

• Allocation of Director Identification Numbers (DIN) for the proposed directors. 

• Allotment of the company's PAN (Permanent Account Number) and TAN (Tax 

Deduction Account Number). 

Step 4: Electronic Signing and Attaching Web Forms 

The drafted MoA and AoA are converted into interactive electronic web forms known as 

SPICe_MOA and SPICe_AOA. Every initial subscriber must digitally sign these documents 

using a Digital Signature Certificate (DSC) in the presence of a professional witness (an 

Advocate, CA, or CS). Promoters must also attach the AGILE-PRO-S form, which 

automatically registers the company for GSTIN, EPFO (provident fund), ESIC (insurance), 

and triggers the opening of a corporate bank account. 

Step 5: Statutory Declarations and Verifications 

A statutory declaration must be attached confirming that all registration requirements have 

been fully complied with. This must be signed by an authorized professional (Advocate, CA, 

or CS) involved in the formation, and by the persons named as directors or managers. 

Additionally, an affidavit verifying their residential addresses and identity proofs must be 

uploaded. 

Step 6: Scrutiny and Issuance of the Certificate of Incorporation 

The RoC scrutinizes the uploaded forms. If the documents satisfy all statutory requirements, 

the RoC registers the company’s name and issues the Certificate of Incorporation (CoI). This 

certificate contains the official date of birth of the company and a unique Corporate Identity 

Number (CIN). The company is now a legally recognized artificial person. 

Distinct Legal Advantages of Incorporation 

1. Independent Legal Entity 



The moment a company is registered, it becomes a distinct legal person altogether separate 

from its members. It can buy assets, open bank accounts, employ staff, and enter into contracts 

under its own name. 

2. Limited Liability 

This is the single greatest benefit of the corporate structure. A shareholder’s financial liability 

is strictly limited to the unpaid nominal value of the shares they hold. If a person owns shares 

worth ₹10,000 and has already paid ₹7,000, their maximum future liability is capped at ₹3,000. 

Their personal assets (home, savings) can never be seized to pay off corporate debts. 

3. Perpetual Succession 

An incorporated company enjoys continuous existence. It does not depend on the life of its 

human members. As legal scholars poetically phrase it: "Members may come and members 

may go, but the company goes on forever." The death, insanity, or bankruptcy of a shareholder 

has zero impact on the company's legal status. 

4. Separate Property 

A company is the true legal owner of its corporate assets. Shareholders do not have any direct 

proprietary right or ownership claim over the company's buildings, land, or machinery. They 

merely own shares, which grant them a right to participate in profits via dividends. 

5. Capacity to Sue and Be Sued 

As a legal person, the company can initiate legal actions in a court of law against wrongdoers 

under its own name, and conversely, third parties can file suits directly against the company 

without naming the individual shareholders. 

Distinct Legal Disadvantages of Incorporation 

1. High Cost and Intensive Compliance Burden 

Setting up and managing a company involves significant statutory expenses. A company must 

maintain strict books of accounts, undergo a mandatory annual audit by a certified CA, hold 

regular board and general meetings, and file detailed financial statements with the RoC every 

year. Missing these timelines results in severe penalties and potential prosecution of directors. 

2. Piercing of the Corporate Veil 

The shield of separate legal personality is not absolute. If directors or shareholders use the 

company as a front to run scams, evade taxes, or defraud innocent creditors, the courts will lift 

the "corporate veil," ignore the corporate entity, and hold the individuals personally liable for 

all losses. 

3. Loss of Privacy 



Unlike a sole proprietorship or a partnership, a company cannot keep its affairs private. The 

financial statements, auditor reports, and structural changes of a company must be uploaded to 

the MCA portal. These documents become public property, and any citizen can view them 

online by paying a nominal fee. 

4. Corporate Structure Lacks Citizenship 

While a company has a legal domicile, a registered office, and a specific nationality, it is not a 

citizen under the Indian Constitution or the Citizenship Act. Consequently, a company cannot 

claim fundamental rights that are reserved exclusively for human citizens, such as the freedom 

of speech or movement guaranteed under Article 19. 

Conclusion 

Incorporation transforms a private business assembly into an institutional entity. While it 

demands a high financial setup cost and absolute compliance transparency, the protections of 

limited liability, continuous structural existence, and independent asset ownership make it an 

incredibly powerful vehicle for modern, scalable business operations. 

 

Question 3: Critically examine the doctrine of Corporate 

Personality with special reference to the landmark case Salomon v. 

Salomon & Co. Ltd. 

Synopsis 
• Introduction 

• The Concept of Corporate Personality 

• The Landmark Case: Salomon v. Salomon & Co. Ltd. (1897) 

o Detailed Facts of the Case 

o The Arguments of the Creditors 

o The Ruling of the House of Lords 

• Critical Evaluation of the Doctrine 

• The Indian Perspective 

• Conclusion 

Introduction 
The foundational bedrock upon which modern corporate law is built is the Doctrine of 

Corporate Personality. This legal concept treats an incorporated company not as an 

unorganized bunch of individuals, but as an independent, artificial legal person existing 

completely separate from its members. The definitive, historical judgment that established this 

absolute principle is the House of Lords decision in Salomon v. Salomon & Co. Ltd. (1897). 



The Concept of Corporate Personality 
When the state grants a Certificate of Incorporation, it creates a legal fiction. The company is 

born as an artificial person. It does not have a physical body or a soul, but it possesses legal 

rights, duties, and liabilities completely independent of the people who hold its shares or 

manage its daily operations. 

The assets of the company belong to the corporate entity, its debts are its own responsibility, 

and it pays taxes on its own income. A clear boundary wall separates the company from its 

shareholders. 

The Landmark Case: Salomon v. Salomon & Co. 

Ltd. (1897) AC 22 
Detailed Facts of the Case 

Aron Salomon was a highly prosperous leather merchant and boot manufacturer in London. He 

ran the business successfully for years as a sole proprietor. He decided to convert his personal 

business into a limited liability company named "A. Salomon & Co. Ltd." 

To satisfy the statutory requirement of the English Companies Act of that era, which required 

a minimum of seven shareholders to register a limited company, Salomon split the shareholding 

within his family: 

• Aron Salomon: 20,001 fully paid-up £1 shares. 

• His Wife, Daughter, and Four Sons: Exactly 1 share each (6 shares total). 

The total valuation of Salomon's personal business was calculated at £39,000. As payment for 

selling his business to his newly incorporated company, Salomon received: 

1. 20,000 fully paid-up £1 shares. 

2. £9,000 in cash. 

3. £10,000 in Secured Debentures, which carried a floating charge over all the assets of 

the company. (This meant Salomon was a secured creditor, giving him top priority to 

claim assets if the company went under). 

The Financial Crash and Legal Dispute 

Shortly after incorporation, the British economy hit a severe recession. The demand for boots 

plummeted, strikes hit the factory, and the company default escalated into insolvency. The 

company was forced into liquidation. 

The final balance sheet of the broken company revealed a bleak situation: 

• Total Realizable Assets: Only £6,000. 

• Liabilities: £10,000 owed to Aron Salomon (as a secured debenture holder) and £7,000 

owed to completely outside, unsecured trade creditors. 



The outside trade creditors realized that if Salomon’s secured status was honored, the entire 

£6,000 would go to him, leaving them completely broke. They filed a lawsuit arguing that the 

company was a mere sham, a fraudulent myth, and an "alias" or "agent" of Salomon. They 

demanded that Salomon’s debentures be canceled or that he be forced to pay off the trade debts 

out of his own personal savings. 

The Ruling of the House of Lords 
The lower courts ruled against Salomon, but the House of Lords unanimously overturned those 

decisions, delivering a historic judgment. The Lords held that the company had been formed 

perfectly according to the rules of the statute. Once it was registered, it became an independent 

legal entity. 

Lord Macnaghten delivered the most celebrated dictum in company law: 

"The company is at law a different person altogether from the subscribers to the memorandum; 

and, though it may be that after incorporation the business is precisely the same as it was 

before, and the same persons are managers, and the same hands receive the profits, the 

company is not in law the agent of the subscribers or trustee for them. Nor are the subscribers 

as members liable, in any shape or form, except to the extent and in the manner provided by 

the Act."  

The House of Lords concluded that Salomon the individual and A. Salomon & Co. Ltd. the 

company were two distinct legal persons. Therefore, Salomon in his capacity as a secured 

creditor had a superior legal right to claim the remaining £6,000 ahead of the unsecured 

creditors. Salomon was not personally responsible for the company's debts.  

Critical Evaluation of the Doctrine 
While the Salomon decision gave birth to modern capitalism by assuring investors that their 

personal savings were safe from business failures, it has drawn critical fire and ongoing 

academic debate: 

1. Rigid Formalism over Practical Substance: Critics argue that the House of Lords 

chose to worship legal paperwork over economic reality. In everyday practice, the 

company was nothing more than Aron Salomon running his old shop under a corporate 

label. Calling it a completely "different person" was a massive logical stretch. 

2. A Safe Harbor for Fraud: The decision opened up a dangerous legal loophole. It 

showed dishonest business owners that they could set up a company, take massive risks 

with suppliers' money, secure their own investments via debentures, and walk away 

clean if the business crashed, leaving innocent creditors ruined. 

3. Forced the Creation of Judicial Counter-Weapons: Because the absolute separation 

of corporate identity can cause deep moral injustices, courts were later forced to invent 

a counter-doctrine—the Lifting of the Corporate Veil—to smash the very shield that 

Salomon had built whenever it was used dishonestly. 



The Indian Perspective 
Indian courts embraced this doctrine very early on. In the landmark pre-independence case of 

Re Kondoli Tea Co. Ltd. (1886), a group of individuals owned a tea estate. They incorporated 

a company and transferred the tea estate to it. They then argued they shouldn't have to pay asset 

transfer taxes because they were the exact same owners of both the estate and the company 

shares. 

The Calcutta High Court rejected this, stating that the company was an entirely separate legal 

body from its shareholders, and tax was fully payable on the transfer. 

Conclusion 
The doctrine of corporate personality remains a vital legal fiction that powers global trade by 

protecting risk-taking investors. The Salomon case drew a hard line between a company's 

liabilities and its owners' assets. However, because it is an artificial fiction created by the law, 

it must be carefully watched. The state will respect corporate personality only as long as it is 

used for clean, honest business, not as a legal mask for trickery. 

Question 4: What is meant by the "lifting of the corporate veil"? 

Discuss the judicial and statutory circumstances under which the 

corporate veil may be pierced. 

Synopsis 
• Introduction 

• Meaning of "Lifting the Corporate Veil" 

• Statutory Circumstances (Under Companies Act, 2013) 

• Judicial Circumstances (Grounds established by Case Law) 

• Conclusion 

Introduction 
The doctrine of separate legal personality established in Salomon's case creates a protective 

legal barrier around a company, popularly known as the "corporate veil." This veil insulates 

the human shareholders and directors, ensuring they enjoy limited liability. However, this 

privilege is granted on the condition that the business is run honestly. When individuals use 

this corporate shield to commit crimes, dodge taxes, or cheat people, the law steps in, tears 

down this curtain, and exposes the real individuals pulling the cords. 

Meaning of "Lifting the Corporate Veil" 
Lifting or piercing the corporate veil means that the court decides to look past the fake 

personality of the company. It treats the company and its controlling members as the same unit. 



When the veil is lifted, the directors and shareholders can no longer hide behind limited 

liability. They become personally, financially, and criminally liable for the wrongs done 

using the company's name. 

The grounds for lifting this veil fall into two clear categories: Statutory Grounds (written into 

law by Parliament) and Judicial Grounds (created by judges through case judgments). 

Statutory Circumstances (Under Companies Act, 

2013) 
The Companies Act itself identifies situations where the corporate veil must be dropped 

immediately to penalize individuals: 

1. Misstatement in the Prospectus (Sections 34 & 35) 

A prospectus is an open invitation to the public to invest in a company's shares. If directors or 

promoters print outright lies, fake numbers, or misleading facts in a prospectus to trick people 

into giving them money, the corporate veil is discarded. The individuals are held personally 

liable to pay damages to investors (Section 35) and face severe jail time for criminal fraud 

under Section 447. 

2. Failure to Refund Application Money (Section 39) 

When a company offers shares to the public, it must raise a minimum subscription amount 

within a set time. If it fails to reach this minimum target, the company must refund all 

application money back to the public. If the managers fail to repay this money within the legal 

time limit, the corporate entity shield drops, and the directors become personally liable to pay 

it back with heavy interest out of their own pockets. 

3. Fraudulent Conduct of Business during Winding Up (Section 339) 

If a liquidator is closing down a bankrupt company and finds out that the directors intentionally 

ran the business to cheat creditors or for any other crooked purpose, the court can step in. Under 

Section 339, the court can declare that the guilty managers are personally liable for all or any 

of the company’s debts, completely destroying their limited liability protection. 

Judicial Circumstances (Grounds established by 

Case Law) 
Courts will proactively lift the corporate veil whenever keeping it up would allow someone to 

get away with an injustice. The key grounds include: 

1. Protection of Revenue (Tax Evasion) 

If a company does no actual business and is set up solely as a fake vault to hide money and 

avoid paying government taxes, the courts will smash the veil. 

• Landmark Case: Sir Dinshaw Maneckjee Petit (1927) 



o Facts: Dinshaw was a very rich man who received enormous dividend and 

interest income. To escape paying high income tax, he formed four private shell 

companies and transferred his investments to them. The companies had no 

offices, no staff, and did zero business. They simply received the dividend 

checks and handed the money back to Dinshaw as fake "loans" that he never 

intended to repay. 

o Judgment: The court lifted the corporate veil, declared that these companies 

were nothing but a sham trick to cheat the tax department, and held that the 

income belonged to Dinshaw personally. 

2. Prevention of Fraud or Evasion of Contractual Obligations 

If an individual signs a legal contract promising not to do something, and then creates a 

company specifically to break that promise, the court will ignore the company's separate 

identity. 

• Landmark Case: Gilford Motor Co. Ltd. v. Horne (1933) 

o Facts: Mr. Horne was a high-level manager at Gilford Motor Co. He signed an 

employment contract promising that if he left the job, he would not try to steal 

or solicit his boss's customers. After leaving, Horne wanted those clients. To 

bypass his contract, he set up a new company, made his wife the director, and 

used this new corporate body to solicit Gilford's clients. 

o Judgment: The court pierced the corporate veil, stating that the new company 

was a mere "cloak or sham" created solely to breach a legal contract. The court 

issued an injunction blocking both Horne and the company from stealing those 

clients. 

3. Determination of the "Enemy Character" of a Company 

During a war, a company registered locally might actually be controlled by citizens of the 

enemy nation. To protect national security, courts will lift the veil to see who owns the 

corporate brain. 

• Landmark Case: Daimler Co. Ltd. v. Continental Tyre & Rubber Co. (1916) 

o Facts: A tire company was incorporated in England. However, all its 

shareholders and every single director except one were German nationals living 

in Germany. When World War I broke out between England and Germany, the 

company tried to sue a British client to collect a debt. The client refused to pay, 

claiming it was illegal to trade with an enemy during wartime. 

o Judgment: The House of Lords lifted the corporate veil. They ruled that even 

though the company was technically British by registration, its actual control 

and "enemy character" were completely German. The court dismissed the 

lawsuit. 

4. Avoidance of Welfare Legislation / Labor Laws 

If a company sets up dummy subsidiaries to hide its true profits and avoid paying mandatory 

bonuses or benefits to its laborers, the court will tear down the veil. 



• Landmark Case: Workmen of Associated Rubber Industry Ltd. v. Associated 

Rubber Industry (1985): The Supreme Court of India lifted the corporate veil when a 

principal company created a puppet subsidiary with no assets or work, solely to channel 

profits away and reduce the amount of statutory bonus payable to its workers. 

Conclusion 
The rule of law treats separate corporate personality with great respect, as it keeps commercial 

investments safe and predictable. However, this protection is not a license to cheat. Whenever 

the corporate veil is used as a tool for tax evasion, breach of contract, or financial fraud, judges 

and statutes will tear it down to expose and punish the individuals operating behind the 

corporate mask. 

Question 5: Distinguish between a Company and a Partnership 

Firm. 

Synopsis 
• Introduction 

• Tabular Comparison 

• Detailed Analytical Distinctions 

• Conclusion 

Introduction 
When individuals combine forces to run a business, they usually choose between a partnership 

firm and an incorporated company. While both are built on teamwork, they have entirely 

different legal identities. A partnership firm is a contract-based association of people who trust 

each other, whereas a company is an independent, institutional creature born through a strict 

registration process under corporate law. 

Tabular Comparison 

Point of 

Comparison 
Company Partnership Firm 

1. Governing 

Law 

Regulated by the Companies 

Act, 2013. 

Regulated by the Indian 

Partnership Act, 1932. 

2. Legal Person 
A distinct, separate legal 

person in law. 

No separate legal 

personality; it is just a 

collective name. 

3. Liability 
Limited to the unpaid value of 

shares. 

Unlimited; partners' personal 

properties can be seized. 



Point of 

Comparison 
Company Partnership Firm 

4. Structural 

Life 

Perpetual succession; it never 

dies on its own. 

No perpetual life; death of a 

partner can end the firm. 

5. Agency 

Status 

Shareholder is not an agent of 

the company. 

Every partner is an agent of 

the firm and other partners. 

6. Share 

Transfer 

Shares can be freely 

sold/transferred to outsiders. 

Cannot transfer share without 

unanimous consent of 

partners. 

7. Management 

Managed by elected 

representatives (Board of 

Directors). 

Managed jointly by all 

partners directly. 

8. Compulsory 

Audit 

Mandatory annual audit by a 

CA is a must. 

Audit is optional unless tax 

thresholds are crossed. 

Detailed Analytical Distinctions 
1. Statutory Regulation and Legal Creation 

• Company: A company can only be born through a formal, rigorous process of 

electronic registration with the Registrar of Companies under the Companies Act, 

2013. 

• Partnership Firm: A partnership is born out of a private contract (a Partnership Deed) 

under the Indian Partnership Act, 1932. In fact, registering a partnership with the 

government is completely optional under Indian law. 

2. Separate Legal Personality 

• Company: An incorporated company is an independent artificial entity. It stands 

completely separate from its members. It can buy land and hold assets in its own name. 

The company's property does not belong to its shareholders. 

• Partnership Firm: A partnership has no independent existence separate from its 

partners. The law views "the firm" as a convenient collective name for the partners. The 

assets of the firm belong to all the partners jointly. 

3. Nature of Liability 

• Company: The liability of shareholders is strictly limited. If the company suffers 

losses, shareholders only lose the money they invested in buying their shares. Their 

personal homes, bank accounts, and properties are entirely safe from the company's 

creditors. 



• Partnership Firm: The liability of partners is unlimited, joint, and several. If the 

firm cannot pay its debts, creditors have the legal right to sue the partners individually, 

attach their personal assets, and sell their homes or cars to recover the dues. 

4. Continuity of Existence (Perpetual Succession) 

• Company: A company enjoys uninterrupted life. Because it is created by law, it can 

only be killed by law (Liquidation). The death, madness, or bankruptcy of a shareholder 

does not touch the company’s legal existence. 

• Partnership Firm: A partnership lacks permanent life. It is built on a personal contract 

between individuals. If a partner dies, becomes insane, or goes bankrupt, the partnership 

firm is instantly dissolved by law, unless their private agreement states otherwise. 

5. Principle of Mutual Agency 

• Company: A shareholder is merely an investor; they are not an agent of the company. 

A regular shareholder cannot walk into a bank, sign a business contract, and bind the 

company or other shareholders by their actions. 

• Partnership Firm: The core of a partnership is Mutual Agency. Every partner is an 

agent of the firm and of all the other partners. An act done by one single partner in the 

ordinary course of business binds the entire firm and makes every other partner liable. 

6. Transferability of Ownership Interest 

• Company: Shares in a company are treated as movable property. In a public company, 

shares can be freely sold or transferred to any outsider on the stock market without 

asking for permission from other shareholders. 

• Partnership Firm: A partner cannot transfer their share of interest to an outsider 

and make them a partner without obtaining the 100% unanimous consent of every single 

existing partner in the firm. 

7. Division between Ownership and Management 

• Company: There is a clear wall separating ownership from day-to-day management. 

The owners (shareholders) are often thousands of scattered investors who do not run 

the business. Instead, they elect a professional governing body called the Board of 

Directors to manage operations. 

• Partnership Firm: Ownership and management are fused together. The individuals 

who own the business (the partners) are the exact same individuals who have the legal 

right to sit in the shop and manage daily operations. 

8. Statutory Audit and Transparency Compliance 

• Company: The state monitors companies very closely. Every registered company must 

have its financial accounts audited by a practicing Chartered Accountant every year, 

regardless of its size, profit, or turnover. 

• Partnership Firm: A partnership enjoys high privacy. There is no legal rule forcing 

them to publish their accounts or undergo a mandatory annual audit, unless their 

financial turnover crosses the high limits specified under the Income Tax Act. 



Conclusion 
The choice between a partnership and a company comes down to a trade-off between 

operational freedom and financial safety. A partnership firm is easy to start, offers complete 

privacy, and runs on low compliance costs, but it leaves the partners highly vulnerable to 

personal financial ruin due to unlimited liability. Conversely, a company structure demands 

intense transparency, complex documentation, and mandatory audits, but it rewards its 

founders with the invaluable protections of limited liability, an independent legal identity, and 

permanent operational existence. 

 

Unit-2 
 

Question 1: Explain the meaning, nature, and various fundamental 

clauses required in a Memorandum of Association (MoA). 

Synopsis 

• Introduction and Meaning of MoA 

• Nature and Purpose of MoA 

• The Five Core Fundamental Clauses (Section 4) 

1. Name Clause 

2. Registered Office Clause 

3. Objects Clause 

4. Liability Clause 

5. Capital Clause 

• The Association / Subscription Clause 

• Doctrine of Ultra Vires (Brief Reference) 

• Conclusion 

Introduction 

The Memorandum of Association (MoA) is the primary fundamental document of a 

company. It is often described as the constitution or the charter of the company. It is prepared 

by the promoters during the pre-incorporation stage and must be filed with the Registrar of 

Companies (RoC) to bring the company into existence. It defines the company’s relationship 

with the outside world. 

┌────────────────────────────────────────────────────

─────┐ 

│              MEMORANDUM OF ASSOCIATION (MoA)            │ 

├────────────────────────────────────────────────────

─────┤ 

│ • Name Clause       • Office Clause    • Objects Clause │ 



│ • Liability Clause  • Capital Clause   • Association Cl.│ 

└────────────────────────────────────────────────────

─────┘ 

Nature and Purpose of MoA 

1. The Constitution: The MoA sets up the ultimate boundary wall of the company. A 

company cannot legally do anything that is not written inside its MoA. 

2. Information to Outsiders: It informs shareholders, creditors, and suppliers what the 

company’s core business is and how it intends to spend their money. 

3. Unalterable Basis: While it can be amended following strict statutory procedures, it 

serves as the permanent foundation of the corporate structure. 

4. Case Law: In the landmark case of Ashbury Railway Carriage & Iron Co. v. Riche 

(1875), the House of Lords observed that the Memorandum is the area of operation 

beyond which the company cannot travel. Any act outside it is completely void. 

The Fundamental Clauses of MoA (Section 4) 

Under Section 4 of the Companies Act, 2013, every company's Memorandum must contain 

the following six mandatory clauses: 

1. The Name Clause 

This clause specifies the official legal name of the company. 

• A public company must end its name with the word "Limited" (e.g., Tata Motors 

Limited), and a private company must end with "Private Limited". 

• Restrictions: The name must not be undesirable in the eyes of the government, must 

not match any existing company or registered trademark, and must not suggest 

government patronage without explicit permission. 

2. The Registered Office Clause (Situation Clause) 

This clause identifies the specific State in India where the company's registered office will be 

located. 

• Note: The exact street address is not required in the MoA itself; only the name of the 

State must be written. The exact address must be communicated to the RoC within 30 

days of incorporation. 

• Purpose: It determines the legal domicile of the company, which jurisdiction of the 

High Court applies, and where legal notices can be served. 

3. The Objects Clause 

This is the most critical clause of the MoA. It states the core purpose for which the company is 

being formed. It is divided into: 



• The main objects to be pursued by the company upon incorporation. 

• Matters necessary for furtherance of the main objects. 

• The Power Limit: If a company does an act that is completely outside the scope of this 

clause, that act is declared Ultra Vires (beyond powers). It is void from the beginning 

( ), and even 100% of the shareholders cannot ratify it. 

4. The Liability Clause 

This clause clearly defines the financial liability of the members of the company. 

• In a company limited by shares, it states that the liability of members is limited to the 

unpaid amount on the shares held by them. 

• In a company limited by guarantee, it specifies the exact amount each member promises 

to contribute to the company's assets if it goes into liquidation. 

5. The Capital Clause 

This clause is mandatory for companies that have a share capital. It states the maximum amount 

of share capital the company is authorized to raise from investors. This is known as the 

Authorized Capital or Nominal Capital. It must also show how this capital is broken down 

into fixed nominal value shares (e.g., "The Authorized Capital is ₹10 Lakhs, divided into 1 

Lakh shares of ₹10 each"). 

6. The Association / Subscription Clause 

This is the final declaration clause where the initial founders print their names and signatures. 

• It states that the subscribers desire to form a company and agree to take the number of 

shares written against their names. 

• Minimum Members: At least 7 subscribers are needed for a public company, and at 

least 2 subscribers are needed for a private company. Each subscriber must sign in the 

presence of at least one witness. 

Conclusion 

The Memorandum of Association acts as the foundation stone of a corporate personality. It 

clearly marks out the name, home, purpose, capital, and liability boundaries of the company. 

Because it acts as the supreme constitution, any corporate transaction that oversteps the limits 

drawn by these clauses is treated as dead in the eyes of law, protecting the public from corporate 

overreach. 

Question 2: Define a Prospectus. What are its essential contents 

and the legal requirements concerning its publication? 

Synopsis 

• Introduction and Statutory Definition (Section 2(70)) 



• Nature and Purpose of a Prospectus 

• Essential Contents of a Prospectus (Section 26) 

• Statutory Legal Requirements for Publication 

• Types of Prospectus (Brief Overview) 

• Conclusion 

Introduction 

When a public company needs capital to fund its operations or expand its business, it 

approaches the general public to buy its shares or debentures. To convince the public to invest, 

the company issues an information booklet showcasing its financial strength, track record, and 

future plans. This commercial invitation document is legally known as a Prospectus. 

Statutory Definition of a Prospectus 

According to Section 2(70) of the Companies Act, 2013, a prospectus means: "Any document 

described or issued as a prospectus and includes a red herring prospectus, shelf prospectus or 

any notice, circular, advertisement or other document inviting offers from the public for the 

subscription or purchase of any securities of a body corporate." 

The Core Test: For a document to be treated as a prospectus, it must satisfy two elements: 

• It must invite the public to purchase or subscribe to shares/debentures. 

• The invitation must come directly from the company or on behalf of the company. 

Essential Contents of a Prospectus (Section 26) 

Under Section 26, every prospectus must be dated and signed, and must contain highly 

transparent disclosures to prevent financial fraud. The core details required are: 

Category Key Mandatory Details to be Disclosed 

1. Basic 

General Info 

Name and registered office address of the company; names and addresses of 

the Company Secretary, CFO, Auditors, and Lead Managers. 

2. Issue Details 
Dates of opening and closing of the public issue; allocation plans; and details 

of the separate bank account where subscription money will be kept. 

3. Financial 

Reports 

Audited financial statements showing profits, losses, and balance sheets for 

the last 5 financial years as reported by the Auditors. 

4. Risk Factors 
Clear disclosures regarding the project's risk factors, pending legal disputes, 

litigations against directors, and capital requirements. 

5. Core 

Objects 

The exact purpose for which this public money is being raised and the 

expected timeline to complete the proposed project. 



Statutory Legal Requirements Concerning its 

Publication 

To protect investors from fly-by-night operators, the Act enforces strict operational 

checkpoints before a prospectus can be distributed to the public: 

1. Dating of Prospectus 

A prospectus must carry a specific date on its cover page. This date is treated as the official 

date of publication of the prospectus. 

2. Mandatory Registration with the RoC 

A copy of the prospectus, signed by every single director or proposed director, must be 

delivered to the Registrar of Companies (RoC) on or before the date of its publication. It 

cannot be circulated to the public until it is registered with the RoC. 

3. Timelines for Public Distribution 

The company must issue the prospectus to the public within 90 days from the date on which a 

copy was delivered to the RoC. If it is distributed after 90 days, it is treated as an illegal, invalid 

prospectus. 

4. Expert’s Written Consent 

If the prospectus quotes an expert (such as an Engineer, Valuer, CA, or Lawyer), that expert 

must not be connected with the management of the company. Furthermore, their written 

consent must be attached to the prospectus, confirming they have not withdrawn their approval 

before registration. 

5. Inclusion of the Application Form 

No company can issue a share application form to the public unless it is accompanied by a 

valid copy of the prospectus (or an abridged prospectus containing key highlights). 

Conclusion 

A prospectus is a high-stakes public document. Because it directly influences public investors 

to risk their hard-earned money, the law mandates complete transparency under Section 26. 

Failing to comply with registration rules, or inserting deceptive numbers, turns a prospectus 

into a weapon of fraud, exposing the directors to heavy statutory fines and personal criminal 

liability. 

Question 3: What are Pre-incorporation Contracts? Discuss their 

legal position and enforceability against a company after its 

incorporation. 



Synopsis 

• Introduction and Meaning 

• The Legal Paradox (Why a company cannot contract before birth) 

• The Strict Common Law Rule (Kelner v. Baxter) 

• The Indian Position: Modification under Specific Relief Act, 1963 

• Enforceability Conditions against the Company 

• Status of Ratification vs. Novation 

• Conclusion 

Introduction 

During the setup phase of a company, promoters need to secure various facilities before the 

company is officially registered. For instance, they may need to lease an office building, 

purchase manufacturing machinery, or hire initial key executives. The agreements signed by 

promoters with third parties during this preliminary phase are called Pre-incorporation 

Contracts or Preliminary Contracts. 

The Legal Paradox 

A pre-incorporation contract presents an interesting legal riddle. At the time the contract is 

signed: 

• The promoters are acting on behalf of a company that does not exist. 

• The company is a total non-entity until the RoC grants the Certificate of Incorporation. 

• Therefore, a contract is being signed where one of the fundamental parties is missing 

from the world. 

The Strict Common Law Position 

Under English common law, a pre-incorporation contract is treated as a complete nullity as far 

as the company is concerned. This rule is built on two strict legal principles: 

1. No Existing Principal: A person cannot act as an agent for a principal who does not 

exist. 

2. No Retrospective Ratification: A company cannot come along later and "ratify" 

(approve) a contract that was signed before its corporate birth. 

• Landmark Case: Kelner v. Baxter (1866) 

o Facts: Promoters of a proposed hotel company bought wine from Kelner on 

behalf of the unformed business. The wine was consumed, but the company 

went bankrupt shortly after incorporation without paying Kelner. Kelner sued 

the promoters personally. 

o Judgment: The court held that since the company did not exist when the wine 

was ordered, it could not be held responsible. The promoters were held 

personally liable to pay for the wine out of their own pockets. 



The Indian Legal Position and Enforceability 

India departed from this rigid common law rule to support modern corporate flexibility. The 

Indian position is governed by Sections 15(h) and 19(e) of the Specific Relief Act, 1963. 

Under Indian law, a pre-incorporation contract is not automatically void. It can be adopted 

and enforced by or against a company after incorporation, provided specific statutory 

conditions are met. 

                  

┌──────────────────────────────────────────────┐ 

                  │    To Enforce a Pre-Incorporation Contract    │ 

                  

└──────────────────────┬───────────────────────┘ 

                                         ▼ 

   

┌─────────────────────────────────────┼──────────────

───────────────────────┐ 

   ▼                                     ▼                                     ▼ 

[Within the scope of]            [Entered into for]                    [Explicitly adopted] 

[ incorporation rules]           [company's purpose]                    [ after corporate birth] 

Conditions for Enforceability against the Company 

To shift the financial liability from the promoter’s shoulders to the newly incorporated 

company, three conditions must be satisfied: 

1. For Company Purposes: The contract must have been entered into by the promoters 

for the explicit, legitimate purposes of the proposed company. 

2. Warranted by Incorporation: The terms of the contract must be fully aligned with 

the company's incorporation parameters as set out in its Memorandum of Association. 

3. Explicit Post-Incorporation Adoption: After getting its Certificate of Incorporation, 

the company must accept and adopt the contract, and communicate this acceptance 

clearly to the third party. 

Ratification vs. Novation 

It is critical to remember that an Indian company cannot simply "ratify" an old contract with a 

vote. Instead, it achieves adoption through Novation. 

• What is Novation? Novation means substituting an old contract with a brand-new one. 

• Once the company is incorporated, the old pre-incorporation contract is set aside, and 

a fresh agreement is signed between the company and the third party on the exact same 

terms. This completely releases the promoter from personal liability. 



Who is Liable? 

Scenario Legal Status Who Pays/Bears Liability? 

Company rejects the 

contract 

Contract is binding only on 

the promoter. 

The Promoter remains 

personally liable. 

Company adopts contract 

(Sec 15/19) 

Contract shifts to the 

corporate entity. 

The Company is liable; Promoter 

is released. 

Company acts on it without 

formal adoption 

Treated as a new implied 

contract. 

The Company can be held liable 

based on conduct. 

Conclusion 

Pre-incorporation contracts are risky but necessary tools for business development. While 

classical common law strictly penalizes promoters by making them personally liable under the 

Kelner v. Baxter rule, Indian law provides a realistic, balanced route through the Specific Relief 

Act. As long as the promoters act within the company's future scope and the company formally 

adopts the agreement via novation after birth, liability shifts safely to the corporate entity. 

Unit-3  
 

Question 1: Explain the statutory powers and duties of Directors 

under the provisions of the Companies Act. 

Synopsis 

• Introduction and Legal Position of Directors 

• Statutory Powers of Directors (Section 179) 

o General Powers 

o Powers exercised only at Board Meetings 

• Statutory Duties of Directors (Section 166) 

• Landmark Case Laws 

• Conclusion 

Introduction 

A company is an artificial judicial person that has a legal existence but lacks a physical mind 

or body. Therefore, it must act through natural persons. The individuals who are appointed to 

direct, control, and manage the affairs of the company are called Directors. Collectively, they 

are known as the Board of Directors. 

Legal Status: Directors occupy a multi-faceted position. They act as agents of the company, 

trustees of its assets and money, and managing partners of the corporate enterprise. 



Statutory Powers of Directors (Section 179) 

Section 179 of the Companies Act, 2013 states that the Board of Directors is entitled to exercise 

all such powers and do all such acts as the company is authorized to do. However, the Board 

cannot exercise powers that are expressly reserved for the shareholders in a General Meeting. 

                  

┌──────────────────────────────────────────────┐ 

                  │          POWERS OF THE BOARD (SEC 179)       │ 

                  

└──────────────────────┬───────────────────────┘ 

                                         ▼ 

         

┌───────────────────────────────┴────────────────────

───────────┐ 

         ▼                                                               ▼ 

 [Exercised via Board Resolutions]                      [Require Shareholder Approval] 

 • Making calls on shares                                • Selling the entire undertaking 

 • Authorizing buy-back of securities                    • Investing compensation funds 

 • Issuing securities/debentures                         • Borrowing money beyond capital limits 

 • Borrowing monies & investing funds                    • Remitting debts due from directors 

Powers Exercised ONLY at Board Meetings 

Under Section 179(3), certain critical corporate powers must be exercised by the Board only 

by passing formal resolutions at a properly convened Board Meeting, not by circulation: 

1. To make calls on shareholders in respect of money unpaid on their shares.  

2. To authorize buy-back of securities under Section 68.  

3. To issue securities, including debentures, whether in or outside India.  

4. To borrow monies and invest the funds of the company. 

5. To diversify the business of the company or approve amalgamations, mergers, or 

takeovers. 

Statutory Duties of Directors (Section 166) 

For the first time, the Companies Act, 2013 codified the specific duties of directors under 

Section 166. These duties are strict, and breaching them carries mandatory statutory fines. 

• Duty to act in Accordance with Articles: A director must act strictly according to the 

company’s Articles of Association (AoA). 

• Duty to act in Good Faith: A director must act in good faith to promote the objects of 

the company for the benefit of its members as a whole, and in the best interests of the 

company, its employees, shareholders, and the environment. 

• Duty of Due Care and Diligence: A director must perform their work with reasonable 

care, skill, and independent judgment. 



• Duty to Avoid Conflict of Interest: A director must not enter into situations where 

their personal interests conflict directly or indirectly with the interests of the company. 

• No Undue Gain: A director cannot make any unfair personal profits or gains from their 

corporate position. If found guilty, they must return the money to the company. 

• No Assignment of Office: A director cannot transfer or assign their office to anyone 

else. Any assignment made is completely void. 

Landmark Case Laws 

• Percival v. Wright (1902): It was established that directors owe their fiduciary duties 

to the company as a whole entity, and not to individual shareholders. 

• Dale & Carrington Investment Pvt. Ltd. v. P.K. Prathapan (2005): The Supreme 

Court of India held that directors are trustees of the company. They must act with 

transparency, and any act done to secure personal control over the company by issuing 

extra shares maliciously is a breach of fiduciary duty. 

Conclusion 

Directors hold the steering wheel of a company. To prevent abuse of this power, Section 179 

sets clear legal boundaries, while Section 166 introduces personal accountability. If a director 

puts their personal greed ahead of corporate interests, the law strips away their corporate veil, 

leaving them personally liable for civil damages and criminal prosecution. 

Question 2: Discuss the different kinds of Company Meetings and 

outline the essential requisites for convening and conducting a 

valid general meeting. 

Synopsis 

• Introduction to Company Meetings 

• Kinds of Company Meetings 

• Essential Requisites of a Valid General Meeting 

o Proper Authority 

o Proper Notice (Section 101) 

o Quorum (Section 103) 

o Chairman of the Meeting (Section 104) 

o Minutes of the Meeting (Section 118) 

• Conclusion 

Introduction 

A company is a democratic institution driven by group decision-making. Since shareholders 

cannot run daily operations, they meet at regular intervals to review progress and pass binding 

resolutions. A Company Meeting is any official gathering of members or directors designed 

to debate corporate issues and vote on official corporate actions. 



Kinds of Company Meetings 

Company meetings can be broadly grouped into three main categories: 

                          ┌──────────────────────────────┐ 

                          │    KINDS OF COMPANY MEETINGS │ 

                          └──────────────┬───────────────┘ 

                                         ▼ 

         

┌───────────────────────────────┼────────────────────

───────────┐ 

         ▼                               ▼                               ▼ 

 [Shareholders' Meetings]        [Board Meetings]                [Special Meetings] 

 • Annual General Meeting (AGM)  • Routine Board Meetings        • Class Meetings 

 • Extra-Ordinary Gen. Mt. (EGM) • Committee Meetings            • Creditors' Meetings 

1. Meetings of Shareholders (General Meetings): 

o Annual General Meeting (AGM) [Section 96]: A mandatory meeting held 

once every calendar year. The gap between two AGMs cannot exceed 15 

months. It handles routine matters like approving accounts, declaring dividends, 

and appointing directors or auditors. 

o Extraordinary General Meeting (EGM) [Section 100]: A special meeting 

called between two AGMs to handle urgent business that cannot wait until the 

next year (e.g., altering the MoA or shifting the registered office). 

2. Meetings of Directors (Board Meetings) [Section 173]: Meetings where the directors 

sit down to make core managerial and financial decisions. The first Board meeting must 

happen within 30 days of incorporation, and at least 4 Board meetings must be held 

every year. 

3. Other Meetings: These include Class Meetings (limited to holders of a specific class 

of shares) and Creditors' Meetings (called during restructuring or liquidation). 

Essential Requisites for a Valid General Meeting 

If a general meeting is not called or conducted strictly according to the law, the decisions made 

there are completely invalid. A valid meeting requires four core elements: 

1. Proper Convening Authority 

A meeting must be called by an authorized body. The proper authority to call a general meeting 

is the Board of Directors. If the Board fails to call an AGM, the National Company Law 

Tribunal (NCLT) can order it under Section 97. Shareholders can also requisition an EGM 

under Section 100. 

2. Proper Notice (Section 101) 

• Clear Notice: A written or electronic notice must be sent to every member, auditor, 

and director at least 21 clear days before the meeting. "Clear days" means you exclude 

the day the notice is served and the day of the meeting itself. 



• Contents: The notice must clearly state the Place, Date, Day, and Hour of the 

meeting, along with an agenda of the items to be discussed. 

3. Valid Quorum (Section 103) 

A Quorum is the minimum number of members required to be physically present to legally 

start a meeting. If there is no quorum, the meeting cannot transact business. 

Type of 

Company 

Number of Members on Date of 

Meeting 
Required Quorum 

Public Company Less than 1,000 members 5 Members personally present 

 Between 1,000 and 5,000 members 
15 Members personally 

present 

 More than 5,000 members 
30 Members personally 

present 

Private Company Any number of members 2 Members personally present 

4. Chairman of the Meeting (Section 104) 

A meeting cannot proceed without a leader to guide the discussion and maintain order. Unless 

the Articles state otherwise, the members present must elect one of themselves to be the 

Chairman via a show of hands. 

5. Proper Minutes (Section 118) 

Every company must record the official minutes of the proceedings within 30 days of the 

conclusion of the meeting in a dedicated minutes book. This acts as official legal proof of the 

decisions made. 

Conclusion 

Corporate democracy is entirely dependent on general meetings. To prevent majority 

shareholders from hijacking these events or tricking minority investors, the Companies Act 

enforces rigid procedural checkpoints. A failure to give proper notice or secure a valid quorum 

strips the meeting of its legal authority, rendering its resolutions completely void. 

Question 3: Explain the legal framework and compliance 

provisions relating to Corporate Social Responsibility (CSR). 

Synopsis 

• Introduction and Philosophy of CSR 

• The Applicability Thresholds (Section 135(1)) 

• Composition and Role of the CSR Committee 

• Mandatory Expenditure Rules (2% Formula) 

• Permissible CSR Activities (Schedule VII) 

• Compliance Disclosures and Penalties for Default 



• Conclusion 

Introduction 

The concept of Corporate Social Responsibility (CSR) is built on the philosophy that 

companies extract raw materials, infrastructure, and human talent from society. Therefore, they 

owe a legal duty to give back a portion of their profits to community development. India made 

history by becoming the first country to mandate CSR spending through statutory law under 

Section 135 of the Companies Act, 2013. 

Applicability Thresholds (Section 135(1)) 

CSR compliance is not mandatory for every small business. Under Section 135(1), the CSR 

provisions apply to every company (including its holding, subsidiary, or foreign branch office 

operating in India) that hits any of the following financial targets during the immediately 

preceding financial year: 

 

┌────────────────────────────────────────────────────

────┐ 

 │               CSR MANDATORY THRESHOLDS                 │ 

 

├────────────────────────────────────────────────────

────┤ 

 │ • Net Worth   :  ₹500 Crore or more               (OR) │ 

 │ • Turnover    :  ₹1000 Crore or more              (OR) │ 

 │ • Net Profit  :  ₹5 Crore or more                      │ 

 

└────────────────────────────────────────────────────

────┘ 

The Corporate CSR Framework 

1. Composition of the CSR Committee 

Every company that triggers the thresholds above must set up a CSR Committee within its 

Board of Directors. 

• The committee must consist of at least 3 directors, and at least 1 of them must be an 

Independent Director. 

• Exemption: If the total mandatory CSR spend of a company is less than ₹50 Lakhs, the 

company does not need to form a committee. Its existing Board of Directors can directly 

take over CSR duties. 

2. Core Functions of the Committee 



• Formulate and recommend a formal CSR Policy indicating the specific projects to be 

undertaken (selected from Schedule VII). 

• Recommend the exact amount of money to be spent on these projects. 

• Monitor the implementation of the CSR policy at regular intervals. 

3. Mandatory CSR Expenditure (The 2% Formula) 

The Board of Directors must ensure that the company spends, in every financial year, at least 

2% of its average net profits made during the three immediately preceding financial years 

on CSR initiatives. 

Permissible CSR Activities (Schedule VII) 

A company cannot spend its CSR funds on routine business operations, political contributions, 

or activities that benefit only its own employees. The money must go toward activities listed 

in Schedule VII of the Act, which includes: 

• Eradicating hunger, poverty, and malnutrition; promoting healthcare and sanitation. 

• Promoting education, vocational skills, and livelihood enhancement projects. 

• Promoting gender equality, empowering women, and building orphanages or senior 

citizen homes. 

• Ensuring environmental sustainability, ecological balance, and animal welfare. 

• Contributions to the Prime Minister’s National Relief Fund (PMNRF) or any other 

fund set up by the Central Government for socio-economic development. 

Non-Compliance and Penalties 

If a company fails to spend its allocated CSR budget, the Board must explain the exact reasons 

for the shortfall in its annual Board Report. 

• Unspent CSR Funds: Any unspent money relating to an ongoing project must be 

transferred to a special bank account called the "Unspent CSR Account" within 30 days 

of the end of the fiscal year, and spent within 3 years. If the money is not tied to an 

ongoing project, it must be transferred directly to a Government fund listed in Schedule 

VII within 6 months of the close of the financial year. 

• Statutory Fines: If a company defaults on these transfer rules, it faces a penalty of 

twice the unspent amount or ₹1 Crore (whichever is less). Additionally, every officer 

in default can be fined one-tenth of the unspent amount or ₹2 Lakhs (whichever is 

less). 

Conclusion 

CSR in India has shifted from optional corporate charity to a strict statutory compliance 

framework. By weaving Section 135 into corporate governance, the law ensures that major 

corporations actively participate in national development. The strict penalties for unspent funds 

send a clear signal: businesses cannot thrive in a society that fails, and corporate wealth must 

help drive social equity. 



Question 4: What constitutes "Oppression and Mismanagement"? 

Discuss the remedies available to minority shareholders for the 

prevention of oppression. 

Synopsis 

• Introduction and the Rule of Majority 

• Meaning of "Oppression" (Section 241) 

• Meaning of "Mismanagement" 

• Statutory Qualifications to Apply (Section 244) 

• Remedial Powers of the Tribunal (Section 242) 

• Landmark Case Laws 

• Conclusion 

Introduction 

The administration of a company is governed by the democratic principle of the Rule of 

Majority. Since the majority shareholders hold the most votes, their decisions naturally control 

corporate policy. However, this majority rule cannot be used to abuse or exploit minority 

shareholders. 

To protect vulnerable investors, Sections 241 to 246 of the Companies Act, 2013 offer a 

statutory shield against Oppression and Mismanagement. 

What Constitutes Oppression? 

The term "Oppression" is not explicitly defined in the text of the Act. However, judicial 

precedent defines it as a visible, continuous course of conduct by majority shareholders that is 

harsh, burdensome, unfair, and a clear violation of fair play. 

The Core Test: To prove oppression, the minority must show that the majority is using its 

voting dominance to unfairly disadvantage minority interests, acting in bad faith ( ). 

Examples of Oppression: 

• Siphoning off company profits to businesses owned entirely by the majority faction. 

• Deliberately issuing extra shares to convert an existing majority into a helpless 

minority. 

• Refusing to register a valid transfer of shares without any legal reason. 

• Starving minority shareholders of dividends while paying huge salaries to majority 

directors. 



What Constitutes Mismanagement? 

Mismanagement occurs when the affairs of a company are conducted in a manner prejudicial 

to the interests of the company itself or to public interest. This includes gross incompetence, 

waste of corporate funds, or a material change in the control of the company that is highly 

likely to damage its commercial stability. 

Statutory Right to Apply (Section 244) 

To prevent disgruntled individuals from filing frivolous lawsuits, Section 244 sets out specific 

numeric requirements. Shareholders can only file a petition before the National Company Law 

Tribunal (NCLT) for Oppression and Mismanagement if they meet these targets: 

                   

┌──────────────────────────────────────────────┐ 

                   │    WHO CAN FILE A PETITION? (SECTION 244)    │ 

                   

└──────────────────────┬───────────────────────┘ 

                                          ▼ 

         

┌────────────────────────────────┴───────────────────

────────────┐ 

         ▼                                                                ▼ 

 [Companies WITH Share Capital]                                   [Companies WITHOUT Share Capital] 

 • At least 100 Members (OR)                                      • At least 1/5th (20%) of the total 

 • At least 1/10th (10%) of total members (OR)                      number of members on the rolls. 

 • Members holding 1/10th of issued capital. 

• Note: The NCLT has the absolute discretion to waive any of these numeric 

requirements to allow a minority group to pursue a just case. 

Remedies Available: Powers of the NCLT (Section 

242) 

If the NCLT finds clear evidence of oppression or mismanagement, it has sweeping, absolute 

powers under Section 242 to stop the abuse and restore order. The Tribunal can order: 

1. Regulation of Conduct: Forcing the company to modify its future business operations. 

2. Purchase of Shares: Ordering the company or the majority shareholders to buy out the 

shares of the oppressed minority at a fair valuation. 

3. Termination of Agreements: Terminating or changing unfair contracts made between 

the company and its managing directors or third parties. 

4. Removal of Management: Setting aside the appointment of corrupt directors or 

directly appointing new, independent administrators to run the business. 

5. Winding Up: If the situation is unfixable, the Tribunal can order the company to be 

wound up, provided that doing so would not unfairly damage the minority members. 



Landmark Case Laws 

• Foss v. Harbottle (1843): This foundational English case established the "Rule of 

Majority," ruling that courts will not generally step in to interfere with internal 

corporate matters if the majority acts within its legal powers. Sections 241-244 serve 

as a direct, necessary exception to this rule. 

• Shanti Prasad Jain v. Kalinga Tubes Ltd. (1965): The Supreme Court of India held 

that to claim relief, the oppression must be continuous and persist up to the date of the 

petition. A single isolated unpleasant corporate event does not constitute statutory 

oppression. 

• Tata Consultancy Services Ltd. v. Cyrus Investments Pvt. Ltd. (2021): The 

Supreme Court clarified that the removal of a person from the post of Executive 

Chairman or Director does not automatically amount to oppression or mismanagement 

under Section 241, unless it is part of a larger design to trick or financially ruin minority 

investors. 

Conclusion 

While the majority has a legal right to run the company, it does not have a license to act 

tyrannically. Sections 241 and 242 create a vital counter-weight in corporate law. By giving 

the NCLT broad powers to remove corrupt management, alter shareholdings, or wave aside 

strict application rules, the law protects minority shareholders from corporate exploitation. 

Unit-4 
 

Question 1: Explain the general principles and statutory 

restrictions governing a valid Allotment of Shares. 

Synopsis 

• Introduction and Meaning of Allotment 

• General Principles of Valid Allotment (Common Law Principles) 

• Statutory Restrictions under the Companies Act, 2013 

1. Minimum Subscription (Section 39) 

2. Application Money Deposit 

3. Return of Allotment (Section 39(4)) 

4. Registration of Prospectus 

5. Stock Exchange Permission (Section 40) 

• Conclusion 

Introduction 

When a company invites the public to subscribe for its shares, investors apply by submitting 

an application form along with the initial application money. The company's acceptance of this 



offer and the allocation of a certain number of shares to the applicant is legally termed as the 

Allotment of Shares. Allotment turns an applicant into a shareholder. 

General Principles of Valid Allotment 

Since the allotment of shares constitutes a contract between the company and the investor, it 

must satisfy the general principles of the Indian Contract Act, 1872, alongside Company Law: 

1. By Proper Authority: The allotment must be made by a properly constituted 

committee or the Board of Directors via a valid resolution. It cannot be done by an 

individual director or an officer on their own. 

2. Reasonable Time: The allotment must be completed within a reasonable timeframe 

after receiving the application. If it is delayed for months, the applicant can refuse to 

accept the shares. 

3. Absolute and Unconditional: The allotment must perfectly match the terms of the 

application. If an investor applies for 100 equity shares, the company cannot allot 100 

preference shares instead. 

4. Communicated to the Applicant: Simply writing the applicant's name in the 

company's internal register is not enough. The allotment must be legally communicated 

to the applicant through an Allotment Letter. 

Statutory Restrictions Governing Allotment 

To protect public investors from fraudulent capital pooling, the Companies Act, 2013 imposes 

strict statutory restrictions: 

┌────────────────────────────────────────────────────

─────┐ 

│          CRITICAL STATUTORY RESTRICTIONS ON ALLOTMENT   │ 

├────────────────────────────────────────────────────

─────┤ 

│ • Minimum Subscription achieved (90% within 30 days)    │ 

│ • Minimum Application Money received (Minimum 5% of share)│ 

│ • Deposited securely in a Scheduled Bank Account        │ 

│ • Stock Exchange listing approval obtained (Sec 40)     │ 

└────────────────────────────────────────────────────

─────┘ 

1. Minimum Subscription (Section 39) 

A public company cannot allot shares unless it receives the Minimum Subscription amount 

stated in its prospectus. 

• According to SEBI guidelines, this minimum target is 90% of the entire issued 

amount. 

• If this 90% target is not achieved within 30 days from the date the prospectus was 

issued, the company must refund the entire application money back to the investors 



within 15 days. If they delay, they must pay it back with an interest rate of 15% per 

annum. 

2. Application Money Requirements 

Under Section 39(2), the amount payable on application for each share must be at least 5% of 

the nominal face value of the share, or such other percentage as specified by SEBI. 

Furthermore, all application monies received must be safely locked in a separate bank account 

in a scheduled bank until the allotment is fully finalized. 

3. Listing on a Stock Exchange (Section 40) 

Every public company intending to offer shares to the public must apply to one or more 

recognized stock exchanges for listing permission before issuing its prospectus. If the stock 

exchange rejects the company’s listing permission, any allotment made becomes completely 

void. 

4. Filing the Return of Allotment 

Once the shares are safely allotted, the company must file a detailed report called the Return 

of Allotment (Form PAS-3) with the Registrar of Companies (RoC) within 30 days, listing the 

names, addresses, and allocations of all new shareholders. 

Conclusion 

The allotment of shares is where a company's financial operations meet strict legal standards. 

By combining general contract law principles with rigid statutory guards like Section 39 and 

40, the legal system ensures that companies cannot trap public money in under-funded or 

unlisted corporate schemes, making corporate fundraising transparent and secure. 

Question 2: What are Debentures? Explain the characteristics and 

different kinds of debentures a company can issue. 

Synopsis 

• Introduction and Statutory Definition (Section 2(30)) 

• Essential Characteristics of a Debenture 

• Classification / Kinds of Debentures 

o On the basis of Security (Secured vs. Unsecured) 

o On the basis of Conversion (Convertible vs. Non-Convertible) 

o On the basis of Registration (Registered vs. Bearer) 

o On the basis of Redemption (Redeemable vs. Irredeemable) 

• Key Difference: Shareholders vs. Debenture Holders 

• Conclusion 



Introduction 

A company requires two kinds of capital to function: owned capital (Equity/Shares) and 

borrowed capital (Debt). When a company borrows long-term funds from the public, it 

acknowledges this loan by issuing a formal certificate under its common seal. This debt 

acknowledgment certificate is known as a Debenture. 

Statutory Definition & Characteristics 

According to Section 2(30) of the Companies Act, 2013: "Debenture includes debenture 

stock, bonds or any other instrument of a company evidencing a debt, whether constituting a 

charge on the assets of the company or not." 

Core Characteristics: 

• Debt Instrument: It is a formal, written certificate acknowledging that the company 

owes a specific sum of money to the holder. 

• Fixed Interest Rate: It carries a predetermined, fixed rate of interest (known as the 

coupon rate) that must be paid regularly (half-yearly or annually). 

• Obligation to Pay: The interest must be paid even if the company makes a loss. It is 

a charge against profits, not an appropriation of profits. 

• No Voting Rights (Section 71(2)): A company cannot issue any debentures that carry 

voting rights. Debenture holders are creditors, not owners. 

Kinds of Debentures 
                           ┌──────────────────────────────┐ 

                           │      KINDS OF DEBENTURES     │ 

                           └──────────────┬───────────────┘ 

                                          ▼ 

         

┌────────────────────────────────┼───────────────────

────────────┐ 

         ▼                                ▼                               ▼ 

   [By Security]                   [By Conversion]                 [By Transfer] 

 • Secured Debentures            • Convertible Debentures        • Registered Debentures 

 • Unsecured Debentures          • Non-Convertible Deb.          • Bearer Debentures 

1. On the Basis of Security 

• Secured Debentures: These are backed by a legal charge over the assets of the 

company. If the company defaults on repayment, the debenture holders can sell off 

those assets to recover their money. 

• Unsecured (Naked) Debentures: These carry no asset backing or charge. In case of 

liquidation, these holders are treated as general unsecured creditors. 

2. On the Basis of Convertibility 



• Convertible Debentures: These give the holder an option to exchange their debentures 

for regular equity shares of the company after a fixed period. 

• Non-Convertible Debentures (NCDs): These cannot be converted into equity shares. 

They are repaid as cash at maturity. 

3. On the Basis of Permanency / Redemption 

• Redeemable Debentures: These are issued with a specific expiry date. The company 

must repay the entire principal amount on that specific date. 

• Irredeemable (Perpetual) Debentures: These do not carry a fixed repayment date. 

The company repays the principal only when it goes into liquidation or at its own 

option. 

4. On the Basis of Records & Transferability 

• Registered Debentures: The names and addresses of these holders are recorded in the 

company’s official Register of Debenture Holders. They can only be transferred by 

executing a formal transfer deed. 

• Bearer Debentures: These are negotiable instruments transferable by simple physical 

delivery. The company pays interest to whoever presents the interest coupon. 

Conclusion 

Debentures serve as an effective way for companies to raise capital without diluting ownership 

control. By offering a variety of configurations—such as secured options for cautious investors 

or convertible choices for growth-focused buyers—the framework accommodates diverse 

market needs. Furthermore, Section 71 ensures market safety by denying them voting rights, 

keeping a clean line between ownership and debt. 

Question 3: Write a comprehensive note on the legal provisions 

governing the declaration and payment of Dividends. 

Synopsis 

• Introduction and Meaning of Dividend 

• Sources for Declaration of Dividend (Section 123) 

• Rules for Declaration out of Reserves 

• Interim vs. Final Dividend 

• Statutory Rules for Payment of Dividend 

• The Unpaid Dividend Account (Section 124) 

• Investor Education and Protection Fund (IEPF) 

• Conclusion 



Introduction 

The primary goal of an investor buying shares in a company is to earn a return on their 

investment. When a company earns profits, a portion of those profits is distributed back to the 

shareholders in proportion to the capital paid up on their shares. This distributed share of profit 

is legally termed a Dividend. 

Authorized Sources of Dividend (Section 123) 

Under Section 123 of the Companies Act, 2013, a company can declare and pay a dividend 

for any financial year only out of the following sources: 

1. Current Year Profits: Profits of the company for that specific financial year, 

calculated after providing for proper depreciation. 

2. Past Undistributed Profits: Accumulated profits from previous financial years kept 

in the profit & loss account, after depreciation. 

3. Government Monies: Funds provided by the Central or State Government for the 

payment of dividends based on a guarantee given by them. 

Crucial Restriction: A company cannot declare dividends out of its Capital. Dividends can 

only come from genuine commercial profits. 

Key Rules for Handling Dividends 

1. Declaration out of Reserves (Shortage of Profits) 

If a company faces a sudden drop in profits but still wants to declare a dividend to maintain 

market confidence, it can draw from its Free Reserves, provided it follows strict statutory 

rules: 

• The rate of dividend cannot exceed the average rate of the past 3 years. 

• The total amount drawn from reserves cannot exceed 10% of its paid-up capital and 

free reserves. 

• The remaining balance in the reserves must not fall below 15% of its paid-up share 

capital. 

2. Timeline for Payment 

Once a dividend is formally declared at the AGM by the shareholders, it becomes a legal debt 

against the company. The company must deposit the total declared dividend amount into a 

separate bank account within 5 days of declaration, and it must be fully paid out to shareholders 

within 30 days. 

Handling Unclaimed Monies: The 7-Year Timeline 

If a dividend is declared but remains unpaid or unclaimed because a shareholder changed 

addresses or lost their dividend warrant, the law enforces a strict timeline: 



 

┌────────────────────────────────────────────────────

────┐ 

 │            UNCLAIMED DIVIDEND ESCALATION LINE          │ 

 

├────────────────────────────────────────────────────

────┤ 

 │ [Day 1: Dividend Declared]                             │ 

 │           │                                            │ 

 │           ▼ (30 Days pass without claim)               │ 

 │ [Day 37: Transfer to Unpaid Dividend Account]          │ 

 │           │                                            │ 

 │           ▼ (Remains unclaimed for 7 consecutive years)│ 

 │ [Year 7: Transfer to Government IEPF Fund]             │ 

 

└────────────────────────────────────────────────────

────┘ 

• Section 124 (Unpaid Dividend Account): If a dividend remains unpaid or unclaimed 

for 30 days, the company must transfer that money to a special bank account called the 

"Unpaid Dividend Account" within 7 days. 

• Transfer to IEPF: If the money remains unclaimed in that account for a continuous 

period of 7 years, the company must transfer the principal amount, along with the 

underlying shares, to the government-managed Investor Education and Protection 

Fund (IEPF). 

Conclusion 

The legal framework governing dividends balances investor returns with corporate financial 

health. By drawing clear boundaries around allowable funding sources and enforcing strict 

distribution timelines, Section 123 and 124 protect the company's core capital from depletion 

while ensuring unclaimed assets are safely moved to the state's investor protection repository. 

Question 4: What are "Calls on Shares"? Discuss the essential 

conditions required for making a valid call on shareholders. 

Synopsis 

• Introduction and Concept of Calls on Shares 

• Statutory Power to Make Calls (Section 179) 

• Essential Requisites/Conditions for a Valid Call 

1. Proper Resolution and Authority 

2. Principle of Uniformity (Section 49) 

3. Proper Notice of Call 

4. Provisions in the Articles (AoA) 

• Calls-in-Advance vs. Calls-in-Arrears 

• Conclusion 



Introduction 

When an investor subscribes to shares in a company, they are rarely required to pay the full 

face value upfront. The company typically structures the payments into installments: an 

Application amount, an Allotment amount, and the remaining unpaid balance. When the 

company requires that outstanding balance for business use, it issues a formal demand to the 

shareholders to pay. This formal demand is known as a Call on Shares. 

Essential Conditions for Making a Valid Call 

If a call on shares is made improperly, shareholders are not legally bound to pay it, and the 

company cannot penalize them or forfeit their shares. A valid call must fulfill the following 

mandatory conditions: 

1. Proper Authority and Resolution 

The power to make a call is a trust vested in the management. It can only be exercised by the 

Board of Directors by passing a formal resolution at a properly convened Board Meeting 

under Section 179(3). The resolution must state the exact amount per share being demanded 

and the deadline for payment. 

2. Strict Uniformity Across the Same Class (Section 49) 

Under Section 49, calls must be made on a uniform basis across all shares falling within the 

same class. The Board cannot discriminate between shareholders by asking investor A to pay 

₹3 per share while asking investor B to pay only ₹1 per share for the exact same class of shares. 

┌────────────────────────────────────────────────────

─────┐ 

│              VALIDITY CHECKLIST FOR A CALL              │ 

├────────────────────────────────────────────────────

─────┤ 

│ • Authorized by Articles (AoA)                          │ 

│ • Passed via a formal Board Resolution (Sec 179)        │ 

│ • Uniform application across the class (Sec 49)         │ 

│ • Minimum 14 Days clear notice given to pay             │ 

└────────────────────────────────────────────────────

─────┘ 

3. Compliance with the Articles of Association (AoA) 

The call must adhere to the specific limits set out in the company’s Articles of Association. If 

the company follows the standard regulations of Table F (Schedule I), additional restrictions 

apply: 

• No single call can exceed 25% of the total nominal value of the share. 

• There must be a minimum gap of one month between two consecutive calls. 



4. Proper Clear Notice 

A clear written notice must be served to every affected shareholder. Under standard rules, this 

notice must give the shareholder at least 14 days to arrange and make the payment, clearly 

stating where and to whom the money must be sent. 

5. Good Faith ( ) Intent 

The power to make calls must be exercised in good faith for the clear economic benefit of the 

company. If directors make a sudden call purely to force cash-strapped minority shareholders 

into default so they can forfeit their voting shares, the call will be struck down by the courts as 

an abuse of power. 

Special Scenarios: Advances vs. Arrears 

• Calls-in-Arrears: If a shareholder fails to pay the call money by the due date, the 

unpaid amount is treated as arrears. The company can charge interest on this late 

payment (up to 10% per annum under Table F) and eventually forfeit the shares. 

• Calls-in-Advance (Section 50): If a shareholder chooses to pay the entire uncalled 

balance early, the company can accept it only if authorized by its Articles. The company 

pays interest on this advanced money (up to 12% per annum under Table F), but the 

shareholder gets no extra voting rights on this advance payment until a formal call is 

made. 

Conclusion 

A call on shares allows a company to draw down its remaining committed capital as needed. 

To protect shareholders from sudden financial demands or discriminatory enforcement, 

corporate law establishes key guardrails. Requiring clear board authority, uniform application 

under Section 49, and mandatory notice periods ensures that capital collection is orderly and 

fair for all investors. 

Unit-5 
 

Question 1: Explain the specific grounds on which a company may 

be wound up compulsorily by the Tribunal and discuss the powers 

of the Tribunal in such cases. 

Synopsis 

• Introduction to Winding Up 

• Compulsory Winding Up by the Tribunal (Section 271) 

o Special Resolution 

o Sovereignty and Integrity of India 



o Fraudulent and Unlawful Conduct 

o Default in Filing Financial Statements 

o Just and Equitable Ground 

• Powers of the Tribunal on Petition (Section 273) 

• Conclusion 

Introduction 

Winding up is the legal process by which the life of a corporate entity is brought to an end. 

During this process, its assets are collected, its debts are paid off out of those assets, and any 

remaining balance is distributed among the members. When a company is forced to close by a 

judicial order of the National Company Law Tribunal (NCLT), it is known as Compulsory 

Winding Up or Winding Up by the Tribunal. 

Grounds for Compulsory Winding Up (Section 271) 

Under Section 271 of the Companies Act, 2013, a company can be wound up by the Tribunal 

under the following specific grounds: 

┌────────────────────────────────────────────────────

─────┐ 

│         GROUNDS FOR COMPULSORY WINDING UP (SEC 271)      │ 

├────────────────────────────────────────────────────

─────┤ 

│ • Special Resolution passed by the members              │ 

│ • Acted against the Sovereignty & Integrity of India    │ 

│ • Affairs conducted fraudulently or unlawfully          │ 

│ • 5 Consecutive Years of default in filing accounts     │ 

│ • Just and Equitable ground (Deadlock/Substratum gone)  │ 

└────────────────────────────────────────────────────

─────┘ 

1. Special Resolution by the Company 

If a company resolves by passing a Special Resolution (75% majority vote) that it should be 

wound up by the Tribunal, the NCLT may pass such an order. However, the Tribunal is not 

bound to order winding up if it deems it against the public or company interest. 

2. Sovereignty and Integrity of India 

If a company has acted against the interests of the sovereignty and integrity of India, the 

security of the State, friendly relations with foreign States, public order, decency, or morality, 

the Tribunal can order its immediate closure. 

3. Fraudulent Conduct of Business 

If, upon an application by the Registrar of Companies (RoC) or any person authorized by the 

Central Government, the Tribunal is satisfied that: 



• The affairs of the company have been conducted in a fraudulent manner, or 

• The company was formed for a fraudulent or unlawful purpose. 

4. Default in Filing Financial Statements 

If a company makes a continuous default in filing its financial statements or annual returns 

with the RoC for the immediately preceding five consecutive financial years, it can be 

compulsorily wound up. This is a vital provision to clean the registry of "shell companies." 

5. Just and Equitable Ground 

This is a sweeping, residual ground giving wide discretion to the NCLT. The court will order 

winding up under this clause only when there is no other remedy available. It is applied in cases 

of: 

• Complete Corporate Deadlock: Management cannot function due to equal, bitter 

voting splits (e.g., Yenidje Tobacco Co. Ltd.). 

• Loss of Substratum: The core object for which the company was formed has become 

completely impossible to achieve. 

Powers of the Tribunal on Receipt of Petition 

(Section 273) 

When a winding-up petition is filed, the Tribunal, under Section 273, can pass any of the 

following orders within 90 days of its presentation: 

1. Dismiss the Petition: With or without costs, if it finds the petition is frivolous. 

2. Make an Interim Order: As it thinks fit, including appointing a Provisional 

Liquidator. 

3. Appoint a Provisional Liquidator: To protect assets until a final order is passed. 

4. Make a Final Winding Up Order: Directing the company to be liquidated completely. 

Landmark Case Law 

• Loch v. John Blackwood Ltd. (1924): The Privy Council established that a company 

can be wound up under the "just and equitable" ground if there is a complete breakdown 

of confidence and trust between the directors and the minority shareholders, resembling 

a partnership split. 

Conclusion 

Compulsory winding up is the ultimate economic sanction against a corporate entity. By setting 

clear boundaries under Section 271, the law ensures that companies operating via fraud, 

neglecting basic compliance, or trapped in permanent internal deadlocks can be legally 

dismantled by the NCLT, thereby cleaning up the commercial marketplace. 



Question 2: Explain the appointment, legal status, 

statutory powers, and duties of a Liquidator during 

winding-up proceedings. 

Synopsis 

• Introduction to Company Liquidator 

• Appointment of Liquidator (Section 275) 

• Legal Status of a Liquidator 

• Statutory Powers of a Liquidator (Section 290) 

• Statutory Duties of a Liquidator 

• Conclusion 

Introduction 

When the Tribunal passes a winding-up order, the existing Board of Directors loses its 

administrative power. To take over, manage, and distribute the corporate estate, the law 

provides for an independent, qualified administrator known as the Company Liquidator. 

Appointment of a Liquidator (Section 275) 

Under Section 275, the Tribunal appoints an official or registered insolvency professional as 

the Company Liquidator or Provisional Liquidator at the time of passing the winding-up order. 

• The liquidator is selected from a panel maintained by the Central Government 

consisting of Chartered Accountants, Advocates, Company Secretaries, or Cost 

Accountants with prescribed experience. 

Legal Status of a Liquidator 

A Company Liquidator does not become the owner of the company's assets; the ownership 

remains with the company as an entity. Instead, the liquidator acts as a statutory trustee and 

officer of the Court. They occupy a fiduciary position and owe duties of fairness and 

impartiality to creditors, contributors, and the state. 

Statutory Powers of a Liquidator (Section 290) 

To ensure smooth liquidation, Section 290 grants wide operational powers to the Liquidator, 

divided into two categories: 



Category Powers Exercisable by the Liquidator 

Administrative 

Powers 

• To sell the immovable and movable property of the company by 

public auction or private contract. 

 

 

• To sign and execute all deeds, receipts, and documents on behalf of 

the company using its official seal. 

 

 

• To inspect the records and systems of the company. 

Legal & Financial 

Powers 

• To institute or defend any civil or criminal suit on behalf of the 

company. 

 

 

• To raise money on the security of the assets of the company if 

required. 

 

 

• To prove, claim, and demand dividends in the insolvency of any 

contributory. 

Statutory Duties of a Liquidator 

The Liquidator is bound by strict statutory duties to ensure transparency during the wind-up 

process: 

       

┌────────────────────────────────────────────────────

───────┐ 

       │             CORE DUTIES OF A COMPANY LIQUIDATOR           │ 

       

├────────────────────────────────────────────────────

───────┤ 

       │ • Submit Preliminary Report on assets/debts within 60 days│ 

       │ • Custody and control of all corporate property & books  │ 

       │ • Maintain proper Account Books (Cash book/Ledger)        │ 

       │ • Form a Creditors' Committee to oversee distribution     │ 

       

└────────────────────────────────────────────────────

───────┘ 



1. To Submit a Preliminary Report (Section 281): Within 60 days from the winding-

up order, the liquidator must submit a detailed report to the Tribunal regarding the 

company's total assets, cash, liabilities, and whether any fraud was committed by 

promoters. 

2. To Take Custody of Property (Section 283): The liquidator must step in and take 

immediate custody and control of all property, books, papers, and actionable claims 

belonging to the company. 

3. To Maintain Proper Accounts: They must maintain proper books of accounts (such 

as receipts and payments) which must be audited at regular intervals under the 

supervision of the NCLT. 

4. To Call Meetings of Creditors: The liquidator must call and conduct meetings of 

creditors and contributories to resolve issues relating to debt priorities and asset 

distributions. 

Conclusion 

The Company Liquidator is the central machinery of the winding-up process. Operating as an 

officer of the Court, the liquidator holds the dual responsibility of extracting maximum value 

from corporate assets while strictly following the distribution order. Their extensive powers 

under Section 290 are counterbalanced by severe disclosure duties, preventing asset asset-

stripping and ensuring a fair exit for all stakeholders. 

Question 3: Discuss the legal implications and outcomes when a 

winding-up petition is brought before the court based on the 

suspension of business or via a shareholder petition. 

Synopsis 

• Introduction 

• Winding Up based on "Suspension of Business" 

o The 1-Year Rule 

o Discretionary Nature of the Ground 

• Winding Up via a "Shareholder/Contributory Petition" 

o Statutory Qualifications (Section 244 / 272) 

o Interests of the Shareholder 

• Legal Implications and Outcomes of Filing the Petition 

• Conclusion 

Introduction 

A winding-up petition can be brought before the NCLT by various stakeholders under different 

grounds. Two highly litigated scenarios are petitions brought because the company has 

suspended its business operations, and petitions brought directly by disgruntled 

shareholders (contributories). Both paths have unique legal hurdles and specific judicial 

outcomes. 



1. Winding Up Based on "Suspension of Business" 

Under the historic principles of corporate law, if a company does not commence its business 

within a year from its incorporation, or suspends its business for a whole year, it can be 

petitioned for winding up. 

Legal Implications and Court Approach: 

• Discretionary Power: The court is not bound to wind up a company simply because 

it stopped working for a year. Winding up will be refused if the company can show a 

fair, reasonable explanation for the stoppage and has an honest intention to resume 

work. 

• The Intent Test: If the business was suspended due to a temporary economic 

depression, regulatory delays, or valid internal adjustments, the NCLT will throw out 

the petition. However, if the suspension shows that the company has completely 

abandoned its objects, the court will order winding up. 

2. Winding Up Via a Shareholder (Contributory) 

Petition 

A shareholder is termed a "contributory" in winding-up proceedings. Under Section 272, a 

contributory can file a winding-up petition, but the law places strict entry barriers to prevent 

shareholders from using liquidation threats to blackmail the board. 

                  

┌──────────────────────────────────────────────┐ 

                  │      SHAREHOLDER PETITION ENTRY BARRIERS     │ 

                  

└──────────────────────┬───────────────────────┘ 

                                         ▼ 

         

┌───────────────────────────────┴────────────────────

───────────┐ 

         ▼                                                               ▼ 

  [Shareholding Time Limit]                                     [Tangible Interest Test] 

  Must hold the shares for at                                  Must prove that after paying 

  least 6 out of the past 18                                   all debts, there will be a 

  months before filing petition.                               tangible surplus left for them. 

Legal Outcomes and Hurdles: 

1. The Tangible Interest Test: A shareholder petition will be dismissed immediately if 

the company is completely insolvent. Why? Because if the company has zero net assets, 

the shareholder gets nothing at the end of liquidation anyway. Therefore, they have no 

"tangible interest" in the wind-up. 

2. Alternative Remedy Avoidance: If the shareholder is filing for winding up based on 

"just and equitable" grounds (like oppression), the NCLT will check if an alternative 



remedy (like a buyout under Section 242) is available. If an alternative exists, the court 

will refuse winding up, as liquidation is a remedy of last resort. 

General Legal Implications of a Winding-Up 

Petition 

Once a petition is formally accepted and a winding-up order is passed, it triggers immediate 

legal consequences across the company: 

Legal Area Immediate Implication / Outcome 

1. Management 

Control 

The powers of the Board of Directors are instantly suspended; management 

shifts to the Liquidator. 

2. Legal Suits 

Stayed 

No civil suit or legal proceeding can be started or continued against the 

company without the explicit permission of the Tribunal. 

3. Employee 

Status 

The winding-up order operates as a notice of discharge to all employees, 

servants, and workmen of the company, except when the business is kept 

running temporarily. 

4. Asset Freeze 

Any disposition of company property, or transfer of shares made after the 

commencement of winding up, is completely void unless validated by the 

Tribunal. 

Conclusion 

Petitions based on suspension of business or initiated by shareholders are scrutinized carefully 

by the NCLT. The law treats winding up as a terminal option. For suspension of business, the 

court evaluates the genuine commercial intent to resume work; for shareholder petitions, it 

enforces strict timeframes and asset interest tests to ensure the liquidation path is not used as a 

tool for corporate sabotage. 

 


